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PREFACE 


REUSTOM has made it faſbio- 
enable, and almoſt univerſally 
Jo, that ſcarce a Book of any 
Valne, but has a Preface, 
ſhewing the Defign of the Au- 
thor, Scope of the Matter handled there- 
In, or excuſing ſuch and ſuch Things, as 
may appear at firft View to be ſuperfluous 
or wrong: T ſhall not harrangue long a- 
bout any of theſe. But ſeeing the great 
Concerns of Mankind are their Lives, 
Fortunes and Reputation, and theſe 
Three ſuffering at once in Crimes, it 4s 
their great Intereſt, to know the Procedure 
in. ſuch Accuſations, and how to evite them, 
and defend themſelves when accuſed. For 
hich Purpoſe, I have endeavoured, for 


the 


iv Ijbe Preface. | 
the Good of others, more -gfpecially the 
unlucky and miſerable Part, who may be 
triſted with ſuch Accuſations and Trials, 
whether guilty or innocent, to colle& a 

' Jummary Formof Proceſs, before his Ma- 
jeſty Sovereign Court of Juſticiary in 
Scotland; evhereby ſuch as apply them- 
ſelves to that Study, may, at one View, 
underſtand the ſeveral Steps of Proce- 
dure, in all criminal Actions, that can 
come in before that Court: And that the 
Pannels, or ſuch, as are accuſed, may un- 
derftand their own Trials, and be ſenfible 
of what 1s to be done, in exculpating 
themſelves of the Crimes laid to their 
Charge ; whereby their Accuſers may 
have no Handle againſt them, in object- 
ing againſt the Formality of executing 
their reſpeFtive Exculpations; which if 
they do not timeouſly advert to the Way 
and Manner of executing thereof, Pan- 
nels may be precludedof that legal Remedy, 
through their on and Doers Ignorance, 
and may coft them no leſs than their 
Lives. I have inſert, the Habeas Corpus 
Ad of Parliament, in this Form of Pro- 
ceſs, which will give a clear Light to e- 
very decerning Reader. Now, next to the 
Soul Concerns, and the Matters of ter- 
nity, a Man's Life, good Fame and Eſtate, 
N eing 


K 


The Preface. - v 


zeing his great Concern here, may be 
brought to Hggard, through even the Ig- 
norance of Form, when precluded of his 
juſt and legal Exculpation : So my De- 
ſign is, That every one may have a View, 
both of the Form of Purſuit and Exclu- 
pation ; and ſhatl conclude, with what 
that eminent Lawyer, Sir George Mac- 
kenzie, introduces his Criminals, That 
Gop Almighty, having created this low- 
er World, to be equally an Inſtance of his 
Power and of his Goodneſs, did furniſh 
it with great Variety of excellent and 
wonderful Productions: But leſt theſe 
ſhould be defaced at Pleaſure by Man, 
who, having ruined himſelf, doth little 
valne, and is much inclined to ruine eve- 
ry Thing beſides. Therefore Gop did 
not only imprint, upon his Soul, ſome 
common Prineiples, whereby he is led to 
love good Order; but did likewiſe fence 
the Oeconomy, and Government he had 
placed in the World, with Rewards and 
Puniſhments: And it was Juſt, That as 
theſe, who did viruonſly, wers to be re- 
warded; ſo theſe who were vitious ſhould 
be puniſhed ; which Puniſhments are the 
ſubje& Matter of the criminal Law. And 
I/, That this Form of Proceſs ſhews the 
Way of determining Cauſes according to 
we ſame Law, * 
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criminal Court, 


II. We Crimes compereny to be purſued * 


. the Court, 


III. The Way and Manner of taking up and 


fiſting Delinguents before the ſaid Court, 
IV. The Method and Form of advocating cri- 
minal Actiont, from before inferior Judges, 
to the Lora of Juſticiary, 
V. An Account of the judicial Proceedings d 


gainſt capital Offenders, upon their 2 | 


fion of the Crime in Judgment, 
VI. The Form of old tn executing an Indict. 
ment of Treaſon, 


VII. An Account of the FRE Proc ted. 


ings againſt capital Offender s, whoa ſtand 
Trial upon Probation to be adduced againſt 
them, and the Way and Manner of for- 
eing their own Traals, conform to the Af 
of Parliament, A. Wm. 1701. 
VIII. The Way "and Manner of raiſing and 
executing criminal Letters, againſt any 


Perſon for whatever Crime, 198 


IX. An Account of the Circuit Courts, the 
Way and Manner of giving up Dittays, 


. judicial Proceedings thereto relating, 275. 
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ee Court | f the od in . 
8 Cauſes Criminal, ahd had then a 
| great Part of that Jurisdicion, 
ĩ! “dW Which the Lor of Seſſion have 
3 now *. And had for its Members, The Tuffice - 
General ia Juſtice _ the Juſtice Deputes, _ 
. TN 5 aa Tin, 4 55 | the 
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* Vide Reg. Maj. Lib. 1. Cap. 'E New.'s, &.Lib. & [+3 
Ges. Aach. Cap. 52 & 53+ Lib. 3. Cap. ab, £ 7 — | 
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2 The Form of Proceſs 
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the Clerk Depute, the Dempſter, the Officers and 


the Macers. But now they conſiſt of, theJuſtice 
General, Juſtice Clerk, Five Lords Commiſ- 
ſioners © 
Subſtitute, three Macers and the Dempſter. 

The juſtice General is conſtitute by a 

' © - Gift under the Great Seal, either ad vitam, or 


Juſticiary, the Clerk Depute, his 


by a temporary Commiſſion, and is called, 
The Chief Juſtice in all the Regiſters, and the 
principal Juſticiar, and his Commiſſion is re- 


corded in the Books of Adjournal, This 


Great Officer of Juſtice ſits only in the Juſtice 


Court, when he thinks fir to come, and may 


o or not to the Circuits as he pleaſes. 


The Juſtice Clerk has his Commiſſion alſo 


from his Majeſty under the Great Seal, ſome- 
times during life, and ſometimes otherwiſe ®, 

with Power to him to appoint Deputes, for 
whom he ſhall be anſwerable, and is called in 


his Gift, which is recorded in the Books of 


journal, (Clericus noſtræ Fuſticiarie ) and 
before the Union he was one of the Officers 


of State. 


The Juſtice 1 not limited to 
any deſinite Number, but uſually they were 


two, and had each of them a Penſion from 


his Majeſty when they were conſtitute by a 
Gift 


= — _—_— 
— 
— — — — 


* Vide Books of W 4. . 155.0 28. July 
1671. Juſtice Clerks tor Life, &c. 


A 


before the Tuſticiary Court. 3 


Gift from him, which paſſed the Privy Seal 


only, and theſe were called his Majeſty's 
juſtice Deputes, and were not Deputes to the 
Juſtice General, for elſe they could not ſit in 
Judgment with him as they did, and in effect 
they had an equal Power and Voice with him. 
And when his Majeſty directed any Letter to 
them, he directed it, To our Truſty and well 
beloved, our Juſtice General and Juſtice De- 
putes, But of old there were Eight Juſtice ' 
Deputes ; they had the Privilege of being pre- 


fſent at the Privy Council, which was thought 


very fit, becauſe many Criminal Cauſes came 
in before them. Vide James VI. Far. 11. 
Cap, 81. | | 

By the firſt Article of the Regul: tions 
1672, the Juſtice Deputes were ſuppreſt and 
Five of the Lords of Seſſion are joined to the 
Juſtice General and Juſtice Clerk. Vide Char. 
II. Par. 2. Sef. 3. Cap. 18. | : 
The ſaid five Lords have each of them a 
Letter trom the Sovereign for being Judges, 
which is recorded in the Books of Adjournul; 


and generally they continue during Life, 


The Juſtice Clerk's Depute has a Commiſ- 
ſion from the Juſtice Clerk during Life, and 
is allowed a Subſtitute, and by his Commiſ- 
ſion, which is recorded in the Books of Ad- 
journal, he has Power to be Clerk to all 
Courts holden by his Majeſty's Juſtice Gene- 
* - ral; 


1 4 The Arm if Brel. © gg 
n Tuſtice Clerk and Commiſſioners. of 12 5 
- ticiary, or any having pa rticular Commitſſon, | | 
either at Euinburgb, or FG We 
It ſeems of old, the Writers to the Signet = 
did uſe. to write Criminal Letters, without 
receivintz Caution; now that is diſcharged. 
And tho' Writers to the Signet ay ſubſcribe 
the Letters, in Abſence of the Clerk or his De- 
ps, yet the Juſtice Clerk's Depute, can only 
write the Deliyerance on the Bill and receive 
the Caution, and writes on the Bill, Soverty 
ii found, and ſubſeribes the ſame, and his re- 
ceiving Caution is warranted by Act of Par- 
liament. Vide Ja. IV. Par. 6. Cap. 78. | 
The Clerk's chief Buſineſs is, he receives 
from, the Raiſer of Criminal Letters or Let- 
ters of Recrimination, Caution to report 
them duly execute and indorſed, 7a. VI. Par. 
6. A 78. And from thoſe againſt whom 


| 
they are raiſed, Caution to appear to underly 4 
the Law. From the Purſuer of a Cauſe ad- 0 
vocated to the Juſtices, new Caution to inſiſt; => 
and from the Raiſer of the Advocation, new 1 
Surety to appear before their Lordſhips. Such 1 
Bonds of Caution are entred in a Book i, 
keept for that uſe, and the Clerk is anſwerable MW -7 
for the Sufficiency of the Sureties, All Crimi: - 1 
nal Letters, Diligences, Exculpations, Intimati- t 


ons, Liberations, Laborrowes, Denunciations, 
dat e are ſubſcribed by ts that 
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- befor 18 5 Court. 3 


pr, under the Seal of Court ; he marks the 
Sederunt of the Judges, writes the Depoſitions 
of W itneſſes, liverances of Bills ; 5 records 
® the Informations of Parties, writes the Inter - 
 Jocutors and definitive Sentences, and records 
the Verdicts, and minutes any additional De- 
bate that may happen in open Court after 
me Informations, before adviſing the Rele - 
vancy. b 
The Juſtice Court has three Macers, tho” 3 
they are not reſtricted to that Number. They I 
have their Commiſſions from the Juſtice Ge- | 
neral, ad vitam aut culbam, which are recor- 
ded in the Books of Adjournal, and each of 
them has a Mace and black Gown. Tze 
Mace uſed by them in the Court, is an Iron 1 
Rod, enfignd with an Imperial Crown, 
which i is the Symbol of Power, and befides _ 
it is imboſed below the Grown with te 
four Badges of the Nation, to wit, Thi/tle, . 


Roſe, Flower de Lute, and Harp. The Ma. | 43 
cer's chief Buſine(s is to execute all Indict. 
1 ments, Criminal Letters, &. citing of Alt. 
5 ſyſers and Witneſſes againſt and for Pannels, *; 
g executing Warrants for Impriſonment, wait- 4 
ig on the Judges all 3 Dyets of Court, ⁵ 
5 bringing out and returning Pannels from aud 7 2 
T: to Priſon, -to_incloſe Juries, and attend upon 
„ hem while they are 3 up their 9 01 
3 . | * 
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6 The Form of Proc 


ard repeats after the Clerk all Sentences that 
are not Capi tal. 

The Dempter of Court, is one who pro- 
- © nounces the Pannels Doom or Sentence 
given by the Lords, read by the Clerk, and 
repeated by him in ipſillimis verbis; and is one 
whom. the Town of Eainburgh ſupplies the 
Court with, and has his Commiſhon from the 
Town for chat Effect, recorded in the Books of 
Ad journal. 

ö he Juſtice Court has a Seal, which is ap- 
pended to all their Letters and publick Acts, 
and is keeped by the Juſtice Clerk's Depute, 
which Seal bears the Royal Arms. | 

And the Records of the Court, which are 
keeped by the Juſtice Clerk's Depute, are 
termed the Books of Ad urnal. 

The Judges are authorized to regulate 
the inferior Officers of Court, and order every 
other Thing concerning it. The Court meets 
each Monday at Nine of the Clock in time of 
Seſſion, and oftner, if Buſineſs ſo require. 

The Juſtice General, it preſent, preſides, 
and in his Abſence, the Tuſtice Clerk, and in 
Abſence of both, theſe preſent elect one of 
their own Number to preſide, four of them 
being always a Quorum ot the Court in time of 
the ſitting of the Lords of Seſſion, and three in 
time of their Vacange, vide Act of Regulations, 


Car. 


before the Fuſticiary Court. 7 
Car. II. Par. 2. Se ſ. 3. Cap. 18. Car. II. Par. 3. 
Cup. 22. except at the Circuit Courts, 

For the Splendor of the Court, all che 
Judges ſit in red Robes faced with white Satin; 
that of the Jlſtice General's being lined with 
* Ermine for Diſtinction, and the Juſtice Clerk's 
4 being diſtinguiſhed by Outcuttings or Mufhings. 
= The Sovereighty of the Court is fo great 
and conſpicuous, that who ever ſtrikes or 

hurts any Perſon before them fitting in Judg- 
ment, incurs the Pain of Death. Vide Ja. VI. 
Far. 13. Cap. 73. | 

And none dare preſume to ſpeak unleſs de- 
ſired, or interrupt or diſturb the Court by 
Noiſe, or any other manner of way, under 
the Pain of Impriſonment, and being fined at 

the Judges Diſcretion : As alſo the Lords ad- 
viſe with open Doors, in preſence of the Pan. 
nel and Aſſize, and all others. 

But in Caſes of Rap, Adultery, and the 
like, the Lords may remove all Perſons, except 
Parties and Procurators, at the leading of the 
Probation, as they ſhall ſee Cauſe. Vide M. and 
Mary Par. 1. Seſ. 5. Cap. 4. And further all 
the Privileges of that Auguſt Court, are ra- 
tified by AR of Parliament. Vide, V. and 
Mary Par. 1. Seſ. 5. Cap. 4. 

The Juſtice Court hath no ſtated Terms 
of ſitting, nor any Vacation, except that ne- 
ceſſary One when the Lords go in Circuit 
A 4 3 
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Firm of Proceſs 


' Eu hs Diets: of me Court are peremptory, 
3 "oo that if an Indictment or Cabin 22 

moss be pot called on the preciſe Day 2 

it and a r 

. Lauer nun be raiſed. Tie 
BZ A Quorum) of the Lords. is neceſſary s 
8 _. ſign a Liſt of Ae, or for qudging ; but one 
1 5 Lord may adjourn the Court, or continue a 
S . Diet of Compearance till another certain Day, 
dr may paſs Bills for raiſing Criminal Letters, 
© Letters of Intimation, or Letters of Dilig 
. 45 ſor citin Criminals, Witneſſes and Aſſizers 
1 9 1 in caſe of Inditments, or Bills for Letters of 
1 NE 933 or ene 
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= Ph what Crimes are com erent. 
WE -cobe purſued before Foe Juſt (ciary | 
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Court. 8 


*% * 


8 855 5 HE Court is Judge e . all ine 
3 both Capital and Arbitrary, unleſs - 


4 # - the Gauſe admit of Dilators in Matters * 
- Prook which this Court by its Form does 
not allow, the Diets thereof being peremp · 
tory. And therefore, in all Improbations, tho? 


85 185 OC" J udges, they —_ 
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2 Court. 9 | 


YH the of nizance thereof in difficult Caſes to 
| *. Lords of Seſſion, who, if there be a ple- - 


ry Proof before them, return "the ſame to 


1 25 : Lords of Tuſticiary, ( for rho*-the- Lords af 
1 7 Seſſion be ful ges of the Proof, and 


1 ? Decreet after 2 full and fair Debate, yet they 
can give no capital Sentence ;) And their De- 
& ou mo. he Lords remit the Defender 


the Juſtices to be puniſhed, tanguam 


S © s 2 ſarius, and to underly the Law criminal. 
Ip, and ordain that Ordinance to be inſert in 
= *© their Books of Adjournal. And the Lords of 


uſticiary impower the Lord Adyocate to lay 
fore them this Crime, by way of a criminal 
Libel. This is done upon indicting the Pannel 
in the Terms of the Decreet of Improbation, 
and the Decreet is libelled in full as to the 
Crime and Proof, and an Extract thereof lyes 


in the Clerks Hand, that the Priſoner may ſee + + * 


the ſame, alſo a Liſt of Forty five Aſſizers, with 

a Copy of the Indictment, and a ſhort Copy 

by Way of Charge, are given to him by 4a 
Macer or Meſſenger, in order for his Com. + 
pearance before the Lords againft a certain 
Day; and no further Witneſſes or Proof is ad. 
duced, Thereafter the Lords give their In- 
terlocutor o the | Relevancy of the Libel, 
finding the Crime, as libelled, relevant to in- 
fer the Pains of Law, and remit the ſame to - 
the 1.nowledgeof an Ale; chen Fiſteen out 


„ 


% 


ST 2 * . * * 
* 2 " 2 > A 4 4 < wa TY 
Fer : n 8 
£5 g 
ny ' , 


10 The Form of . s 


of the Five and Forty Aſſizers are choſen and 
ſworn. And the Advocate for Probation, a. 


duces the Lords of Seſſions Decreet, which is 
all read in preſence of the Lords, Aſſize and 
Pannel, and thereafter the Jury are ordained 
to incloſe, and return their Verdict the next 
Day at Twelve a Clock, and the haill Fifteen to 


be preſent, each under the Pain of a 10 
Merks In Obedience whereunto they are in. 
cloſed, and choole a Chancellor and Clerk, ant 
going through the Decreet and Indictment * 


founded thereon, they (all in one Voice, or 
by Plurality of Voices) find the Libel proven 
in the Terms ot the Decreet, or Not, and give 
their Verdict accordingly; the Day following 
the Chancellor, accompained with the Aſſize, 
preſents it, ſealed to the Lords, who after read. 
ing thereof, give Sentence againſt the Pannel. 


The capital | wa purſued before the Court 


are, vix. 


Blaſphemy, Car. II. Par. . Gap. 21. W 
ood M. Par. 1. Sf. 5. 05 11. 
Hereſie, Ja. VI. Par. 2. Cap. 28. 
Treaſon, Ja. VI. Par. 8. Cap. 129. 
Sedition, Vide Treaſon, 
Atheiſm, or the denying of a God, &. AR 
11. Sefſ. 5. Par. K. N. 
Poiſoning, Ja. VI. Par. 7. Cap. 30, and Ihe 
re 


befors the Fuſticiary Court 11 
Fire raiſing, Ja. VI. Far. 1. Cap. 33. 

W Witch-craft, ©, M. Far. 9. Cap. 73. 

= Murder, 7a. VI. Par. 8. Cap. 51. 

7 Deellng or Combat, Ja. VI. Par. 16, Cap. 
* 2. A. V. Par. 1. KH. Cap. 32. 

= a Ja. VI. Far. 16. Cap. 200. 


patricide, Vide Treaſon. 


4 Women murdering their own Children, W. 
and M. Par. 1. $f. 2. Cap. 21. 


inceſt, Ja. VI. Par. 1. Cap. 14. Lev. xvili. 
sSodomy, Lew. xx Cap. 
. WE Beaftiality, dtyto, 


& Raviſhing of Women, Ja. VI. Par. 7. Cap. 118. 

Nottour Adultery ©, M. Par. 9. Cap, 74. 

Aa 105. Par. 7. Ja. VI. 

Theft, 7a. VI. Par. 6. Cap. 74. Par. 7. Cap, 12, 

8 * 11. Cap. g J. Par, 18. Cap. 5. | 

# Hameſucken, Reg. Maj. L. 4. Cap. 9. and 10. 

Forgery and Falſehood, Ja. VI. Par. 23. Cap. 22. 

Robbery, 7a, II. Par. 12, Cap. 53. 

Common Oppreſſion, Ja. VI. Par, 11, Cap. 88. 

Oppreſſion, 7a. IV. Far. 4. Cap. 42. 

Manſlaughter, Ja. IV. Par. 3. Cap. 28. 

Mutilation or Demembration premeditate, Ja. 
V. Far. 3 G 

Beating or Curſing of Parents, Car, II. Par, 
1, Jef}, 1, Cap, 20, 

Fgyptians and. maſterful GO Ja. VI. Par, 
10. Cap. 13. 

| Amons which Crimes were the ancient Pleas of the 

Crown 


8 is LN * * ; a bd Ko 3 ST" , 
R 1 * 4 S 18 . W 
ö I. | 8 © N Ts 
The | | 
= e — e, 7 =; 

þ EC, 4s * 8 
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 Raviſhing of W vere . 8 

8 * 92 
7 a 2 


; Do Crimes, bail En fore the Gini 
| Cominations a Threatnings, elende Jo, 
VI. Par 7.Cap. 117. 
| Bloodwins, and attrocious Riots. 
Deldreing of Meſſengers, Ja. VI. Par, 7. ca 


118. 
Ineroaching on me Property of others. 
- Breach of Priſon.” 


E and Regrating, Ja. VE Par. 12. 
48. 


"Boxing of unlawful Weapons fo. vr Par. 16, 
were . 


4 Hearers and Sayers: of Mass, Queen Anne 
As Par. 1. Cab. 3. 1702. and Par. Cap. 12. 1703. 
pulries, petty Rats, Ja. VL Par. 6. Cap. 


8 Fellony, Ja. L Par. 3. Cap. 51. 
Sabbath breaking, Der. II. Par 1. H. "1, 
= 2 Cap. 18. 

1  -Canting of Green Wood, 1 Par. 2. Gap 33. 
0 Fiſhing in forbidden Times, K Wil. Par. 1. . 


"TP 6. Cap. 33. 5 

| Breaking of Cruives Ja. V1. Par. 7.Cap. 111, 
; _ Fiſhing in other Mens Properties . 
Mn Breaking of * Farks and me. 
= 9 | Ja. 


. N. 3 Y 2 : <A> © * 1 1 2 * 
— Win & k * % Un, "7? a $1 . n * _ 
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5 Bhi [4 15 Tubticiory Churt. 4 
5 J. VI. a 19. Cap. 3 _ Mary Por, 
= Negligence of Officers i in thei Offices Ja. I 
Bi 7 — uy Trafficki Tapiſts ! 
Pr eſuits ing wat. 
= — Priefts, Queen Anne, Par . Cap. = 
_ 1702. . 
Rilling of Fowls in Pairing Time and within: 
= | KN 40 3. Se. 5 and 9. Par. King : 
= MWiliim. i BE 
W Foinding of Oren in Time of. . 
8 Ja. IV. Far. 82 = 8 En. 
. WE Perjury, Queen Mary Par. 5 A 19. 
s. 22 . Queen Mary Par. 5. A# 19. $0 
+ | Falſe Witneſs, Queen Mary Far. 6. Cup. 46. 
WE Vlury, 7a. VI. Fur. 23. Cap. 28. ED 1 | 4 
+ I Simony, Ja. VL Par. 21. 4 RE On Wo — 4 
Baratry, 7a. VI. Par. 1. Cap. 2. | A 
. 0 8 23 Perſonal andReal, Pet *.. hl 
9 For. 3-00 30%. +5: " te 
. Infamous Libels.. | - . e 
. Swearing, CB. II. Par. 1 Gl. 1. Cap. 197% a. OS 
Bribery, Ja. V. Par. 7. A 104, + a 5 85 = 
Drunkenneſs, Ja. VI. Par. 22. Cap. 20: 5 : | 
Diſturbers of 5 7 Kirk in Time of Dirne —— 
Service, Queen Mary Par. 5. Cap, 574 _— 
Uſers of "Ei Weights and, ee * 5 
1 I Par. 4. Cup. 47. NF | 
3 nvaders, and Troublers of Kt. a; 72 Z | 
4, Far. 11. ad FRY * * 
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Miniſters neglecting to Pray in expreſs Words 
for the King, : 100 and Royal Family, 
10 Arne Cap. 7. F. 1 


The other Crimes where we have no ſpeci- 


Aa Statute relating thereto, or Words ad- 1 
apted for the Crime, are called Stellionate, and 
are purſued upon the Common Law againſt 
Falſehood, or the Law to which the Crime 
has the neareſt Afﬀinity. 

Treaſon may be purſued before the Court 
without a Commiſſion of Oyer and Termi- 
ner, and has been done before the Circuit 
Courts. 

And by the Act Anno 7timb Anne Regine; | 
Ad for Improving the Union of the Two Kingdoms, | Þ 
it is thereby enacted, That Theft in Land- 
ed Met, Murder under Truſt, Wilful Fire 
&« raifing, Fireing Coal-heughs and Aſſaſfonati- 
© ons, which were declared to be Treaſon by 
= particular Statutes in Scotland, ſhall af- 
ce ter the 1. Day of July 1709, be only ad- 
« judged and deemed to be Capital Offen- 
te ces, and the Committers thereof, ſhall only 
ec be liable to ſuch Pains' and Puniſhments 
de 25 by the Law of Scotland are inflifted u. 
© pon the Committers of Capital Crimes 
* and Offences, and the Perſons Committers 
« thereof are to be puniſhed and tryed in the 
« fame manner, as by the Laws of Scotland 
5 6 iS 


before the Juſticiary Court. 15 
<« js provided in the Caſes of other Capital 
<« Crimes. ? , 
The Purſuer of the foreſaid Crimes be- 
fore the Court, is the Lord Advocate, or 
his Deputes, who may purſue all Crimes for the 
' EE Publick, and albeit the private Parties ſhould 
| 1 agree, they can inſiſt, ob vindiqtam publicam; 
= 9 Vide Ju. VI. Parhamemt IT. Cap. 76. The 
Advocate has his Commiffion from his Ma- 
"S jeſty by a Gift under the Great Seal, during 
Pleaſure, with Power to him to appoint De- 
pautes to the Court of Juſticiary and Circuit 
Courts. And which are recorded in the Books 
of Adjournal. 


. — 


= 8 EC N N 
Anent the Way and Manner of 
= taking up and ſifting Delinquents 
before the ſaid Court. 


HE Perſons Guilty or alleged guilty 
of the foreſaid Capital Crimes, or one 
or other of them, are, upon Information given 
in and ſigned by his Majeſty's Advocate, or 
his Depures, or private Parties, to any of the 
Lords of Juſticiary, or other inferior Crimi- 
nal Judges, ordered to be taken up, and the 
War- 
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| Watrand dere _— OR Maters; Mes 
ſeygers, and ber Officers of the Law; G. ; 
dior apprehe and impriſoning the Perſon. F 
25 7 in the next ſure Tolbooth, therein to 
_*, remain, until he be thence liberate in due 
© Courſe of Law. And if the Information be 
HT in to: the inferior Hy the warrand i 19 ' / 
" 3 75 8. 0 the Information is as morn, 9 f. 
2 np ha Right Hinnrablt, the Lirds Tullice Canes , 
"i ral, Juſtice Glerks. « 9 in their ſence ic a _ 
3 vue of th Lords, + 156 7 | * | 52 3 | 75 
Ve Petition and Information 7 A. B. . if . 4 
180 5 _C * | a x; 2 1 uſec 


05 wy W de g 
That where, upon ROME 5 0 
and — Tear, the aid C. D. having con: 

_ ceived à deadly Hatred, evil Will and Malice 

 againft E. F. did ly in wait for him, betwixt-- 
| in the County of. and Fariſt 
of — and has actually murdered him, with s cr 
ſome Mortal Weapon, ſuch as Durk or Poy-... 
0 2. nard; whereof he inſtantly died, and the ſaid 
C. D. having made his Eſcape; is ſaid to be 
32 lurking * e e in the Shire 997 
57 ſomeplace thereabour, purpoſe to 

dae hindi from juice. e 


N ra 


May [ ö 


* 6 
1 


1 * 
9 
F 


1 

L 

> 

b» * Wo 

* 4 F : 
” 4 1 


. 
Br 


= a * "oy * * 8 4 a N 1 8 > * "Y 
ta eh SE dE — * A Wr ; n _ 
A ak. «ia 4 | ' 8 3s 5 at 4g "= 2 * - SS 
8 * * 5 | | 

_ A * 18 , — * , 
* = OY ad Wh N «7 ** 2 , FT. dF © - 

' l - . "4 = 

Y = 


before the Ju fticiary Court. 17 


May it therefor pleaſe your Lordſhip, to 
* grant Warrand to all Officers of the Law; 
for Searching, Seeking and Apprebending the 
= Perſon of the ſaid C. D. and impriſoning 
bim in ſure Ward and Firmante, until be be 
= tried for the above Crime: A. 


The Form of the Warrand on the above In- 
formation is as follows, 


ie Right Honourable; the Lor Juſtice Ge- 
neral, or Lord Tuſtice Clerk, or any other of 
the Lordi, 1c Be 
& Whereas; by an Information given into 
Ine, ſubſcribed by A. B, C. D, is ac- 
uſed as guilty of the Murder of E. F, by 
ing in wait for him, upon the Day of 


in the County of and Pariſh of — v 
nd has actually murdered him, with ſome - 5 
mortal Weapon, ſuch as Durk or Poinard, 


Nhereof he inſtantly died, and the faid C. D. 

Having made his Eſcape, thereupon Warrand 

s craved to the Effect aftermentioned. - Theſe. 

berefore Command and Ordain, Sheriffs of 

hires, Stewarts of Stewarties; Baillies of ae . 
alities and their Deputes; Magiſtrates of | 
purghs Royal within their reſpective Juriſ- 


ictions, Macers of the Court of Juſticiary, 
lellengers at Arms and Conſtables, to ſearch 
B for; 


*_ 


4 8 The form of Proceſs 
for, * and apprehend the Perſon of the ſaid 
C. D. and commit him Priſoner in the next 
fure Tolbooth, therein to remain, until he be 
thence liberate in due Courſe of Law. For 
doing whereof this ſhall be to them and all 
concerned, a ſufficient Warrand. Given at — 
the — Day of — and -—Year. 

The Perſon being apprehended, and put 
in Priſon for a capital Crime, may be confin- 
ed cloſs Priſoner for eight Days, and by the 
Act Anno'qtimo, A. Regine, no Perſon accul: 
ed of any capital Offence, or other Crime, in 
Scotland, is liable to any Torture. 0 

Bur before the Criminal ĩs found to be put in 
Priſon, his Accuſers may apply to inferior 
Judges, or to the Lord Advocate, or his Deputes, 


— — 4 - 
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and take a Precognition of the Way and Manner , 
the Crime was committed, upon the Faith and F 
Candor of thefe who knew the ſame beſt, n 
and were preſent at the committing of the A 8 
ſaid Crime, which is only a candid Account 8 
of what they know in the Matter, and may be ir 
obliged t 46 declare upon Oath, if the Judge, WF 
Taker of the Precognition, find it neceſlary, | to 
Which is called, in Terms ot Court, a Precog- a5 
nition, and is the Standard for the Advocate, * bn 
tis Deputes, or private Party, to draw the In- 
dictment or criminal Letters by, beſides what WF fe ; 


other Evidence could be had in 1Relation to the 
ſaid Crime. . r 


29 


| * 
3 
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before the Tuſticiary Court. 19 
And in Caſe a Crime be committed 
within the Verge of any. Juriſdiction, ſuch as 
bs Royal Burghs, Sheriffdoms, Regalities and 
W Baronies, &:, who have no Inclination to : 
& proceed againſt the Delinquent, they can im- 
priſon and derain therein his Perſon, take Pre- 
by cognition, and ſend the ſame to the Lord Ad- 

vocate or his Deputes, who obtain Warrand 
" IE from the Lord Juſtice General, Juſtice Clerk, 

or any other Lord in their abſence, directed to 
the Magiſtrate of the Burgh, where the Priſo. 
ver is confined, for delivering up the Criminal's 
= Perſon, in order to be tranſported from County 
to County by the Sheriffs thereof, to whom 
the Warrand is likewiſe directed; wo ich is 
W accordingly done, till he arrive at the Priſon of 
= Eamburgh, and every Sheriff or Fisk of Court, 
to whom the Execution of the Warrand is 
committed, orders a Party, attended by the 
common Officers of the County, for the Priſo- 
== ner's ſafe Tranſportation, as is likewiſe directed 
in the Warrand, and gives Receipt to the Fisk 
of the County he receives him from, and ſo 
forth, until his Arxjval in Edinburgh Priſon, 


=. 


where likewiſe Recht of the Priſdner is got 
de, trom the Keeper thereof, + 0 
* But in Caſe ſuch Jurĩsdictions incline to pro- 


. ſecute their own Crirtir als, in Vertue of their 
$ Charters and Gifts of Erections, they judge them 
and bring them to condign Puniſſiment, upon the 
88 legal 
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20 The Form of Proceſs 
1 egal Proofs as the Law directs, and in their 
Procedure, makes the Sovereign Court of 
Tuſticiary's Method in Trial, their Regula Re- 
gulans | | | | 


The Method and Form of Advocat- 
ing Criminal Actions, from be- 
fore inferior fudges, to the 

Lords of Juſticiary. 
HE Lords of Juſticjary, are in uſe to 
Advocate Cauſes from all inferior 

Criminal Judges, in Caſes of Incompetency, 

Iniquity and Intricaey, as being the Head and 

Sovereign Court in judging of Crimes : Tho' 

of old the Lords of Seſſion were lookt upon 

to be competent Judges for that Effect, yet 
the Lords of Juſticiary being now of their 

Number, are the proper Judges, arid both by 

the old and new Style of -rheſe Advocations 
that were raiſed, either by the Council or cri- 
minal Court, the Letters bear, That the Rea- 
ſons are to be ſeen and conſidered by the Juſti- 
ces; and immediately upon the Advocation's 
paſſing, Caution is found in the Books of Ad: 
journal, to anſwer before the Juſtices, and they | 
have been in conſtant Poſſeſſion of padging ſuch | 

Reaſons of Advocation. 


Follows 


before the Juſticiary Court. 21 
3 Follows the Form of the Letters of Advoration. 


= GEORGE by the Grace of GOD, King 
3 of Great Britain, France and Ireland, De. 
1 fender of the F aich, To our Lovits 

1 Macers, Meſſengers 
| 1 * t Arms, Our Sheriffs in that Part conjunctly 
nd ſeverally, ſpecially conſtitute, Greeting, 
I OR ASMUCHAS it is humbly meaned and 
4 B own to us by our Lovit C. D. THAT 
q 4 HERE the faid Complainer is indicted and 
Kccuſed before the Sheriff of — and his 
Deputes, at the Inſtance of A. B. Procurator 
0 WF ical of the Sheriff Court, for his alledg- 
Wed having upon the — Day of —laft by paſt, by 
3» Wim and others his Accomplices, theftu- 
Wouſly taken away and ſtollen conſiderable 
2 Quantities of belonging to — at leaſt as 
: deing guilty of Receipt of Theft acceſſory, and 
Art and Part of the ſaid Crime; and which be- 
ing found proven, the ſaid Inditment concludes, 


* i that the Complainer ſhould be puniſhed with 
5 he Pains of Law. As the Double of the ſaid 
a ndictment, containing a Lift of Witneſſes and 
1 Aſſyſers Names and Deſignations, with a Copy 


df Citation, ſubſcribed by one of the Officers 
f Court, produced, bears. In the which Try. 
| 1 and Indictment, the ſaid Sheriff and his 

Heputes intend to proceed, albeit he be moſt 
B 3 ſuf 


22 The Form of Proceſs 
= ſuſpect of Iniquity, and noways e com 
2 — 2 the ſaid Action, for the N = 
Cauſes following. (Here the Reaſons of Advo- 
cation are to be inſert, and then ſay) Never. 
theleſs, to convince our ſaids Lords of 
4 the Complainer $ Innocency, he has already "2 
_ found ſufficient Caution and Soverty, acted in 
_ . our Books of Adjourral, to compear and abide i 
his Tryal before our faids Lords: And 
therefore, The faid Action and Cauſe ought 
to be advocate to our ſaid Lords, as the only ll 
unſuſpect Judges-thereto; for the Reaſons and »» 
Cauſes foreſaid. OUR WILL IS HERE- i 
» FORE, and we charge you ſtrictly, and com: 
mand, that incontinent thir our Letters ſeen | 
ye pals, and in our Name and Authority com- 
mand and charge the ſaid Sheriff of 5 
and his Deputes, Procurator Fiſcal and Clerx 
of Court, to compear before our ſaid ' Lords 
Juſtice. general, Juſtice-clerk and Commiſſion- 
ers of Juſticiary, within the Tolbooth or cri. | 
minal Court-bouſe of Edinburgh, the —— 
Day of next to come, bringing with 
them, the principal pretended Libel or Indict- i 
ment, if any be raiſed, Lift of Witneſſes and 
Aſſyſers, hail Acts, and Minutes of Proceſs, ſo 
far as they have proceeded therein, to be ſeen | 
and conſidered by our ſaid Lords; and to hear 
and ſee the ſamen advocate, and themſelves 


and all other inferior Judges, diſcharged from 
All 


bone the Jultiiary Court 23 


all further trying, medling judging or cognoſcing 
in the ſaid Cauſe. AT TOUR, we and our ſaid 
Lords Juſtice General, juſtice Clerk and Com- 
* miſſioners of Tuſticiary, have adyocated, and 
hereby advocate the foreſaid Action and 
Cauſe from the ſaid Sheriff and his Deputes, 
E Procurator-fiſcal and Clerk of Court, to the 
aid Lords themſelves, diſcharging hereby 
3 3 the ſaid Sheriff and his Deputes from all 
further medling, trying, judging or cognoſce- 
38 ing in the ſaid Cauſe, and of their Offices in 
that Parz, in the mean time, while the ſaid 
4 4 Day. And ſic: like, that ye in our Name and 
„Authority, command and charge, the Pro- 
n ? { voſt and Baillies of the Burgh of ——— 
= | to ſet the Complainer at Liberty, in Reſpect he 


"P 
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1s 
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has found ſufficient Caution, acted in our Books 
1 of Adjournal for his Compearance, as ſaid 
is is, * According to Juſtice, (Becauſe — 
No 0 is become Cautioner for the Complainer's 
i- Compearance, Day and Place, to the Effect, 
"i and under the Pains contained in the Acts of 
th Parliament,) as ye will anſwer to us there- 
d. upon. The which to do, we commit to you 
1d conjunctly and ſeverally our full Power, by 
ſo 2 B 4 dir 
n } *, And in Caſe the Crime to be advocate is Capital, 
ar then the-Lords will not ordain the Priſoner to be libe- 


* 9 rate but under a ſure Guard tranſported, and contain 
es and {or that Effect. 


wi * * 9 * ä 
24 he Form of Proceſs | 
*thir our Letters, deliyering them by you dyly / 
execute and indorſed again tothe Bearer. Given 
under our Signet, at Edinburgh the Day of 
ad of our Reign the- Year, 1 

Ex deliberatione Dominorum Commuſſionary. ® 1 55 


orum Juſticiarii 4 1 
J. D. Clerk 1 1 


| Theſe Letters paſs upon a Bill ſigned by 
three Lords in Time of Vacance, and four 
in Time of Seſſion. Before they are taken 
out, there is Caution found in the Books of F 75 
Adjournal, for the Complainer's Compearance | 
before their Lordſhips againſt a certain Day. 
This Advocation muſt be execute by a Macer 1 | 
or Meſſenger, and a full Copy of the Letters 
given to the Procurator Fiſcal, Judge and Clerk, 
So ſoon as they are preſented, anda Copy given 
in to the Court, the Judge ceaſes from deter- 
mining any further therein, except it be re- 
mitted back to him again. We 

The Saturday before the Day of Compear- 
ance, the Letters of Advocation and Execu- 
tions are given in to the Clerk of Court, and 
if no Perſon appear to proſecute the Som- 
plainer, when the Letters are called on the 
Day of Compearance, then the Lords de- 
ſerr the Dyet Simpliciter, and diſmiſs him 
from - the Bar. Whereupon he takes Inſtru- 1 
ments, | | 
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before the Fuſticiar Court. 25 
ments, and the Clerk writes the Interlocutor 
1 deſerting the Dyer on the Back of the Ad- 
2 vocat ion, and the P refes ſi gns thereto. 

= Bur in caſe the Proſecutors compear, the 
MT: Raiſer of the Advocation, ſo ſoon as the Let- 
ers are called, enters the Pannel, and the Preſes 
deſires the Clerk to read the Letters, which 

being done, the Lawiers proceed to debate 

e Reaſons of Advocation, and after the De- 

bate is ended, then the Lords ordain both 
parties to give in their Informations to the 
Clerk of Court, in order to be recorded. 

=_ After the Informations are recorded, the 
Lords proceed to determine the Relevancy, 
either advocating the Cauſe in jure, or remit- 
ting the ſame back to the Judge with Inſtructi- 
ons; But if the Lords advocate in jure, then 
they ordain the Defender in the Advocation 
to proſecute the Action of new, and raiſe cri- 
minal Letters againſt the Advocater at any 
Time within the Space of Six Months, and the 
Complainer is obliged to find Caution to anſwer 
to any Libel that ſhall be raiſed againſt him, 
within the foreſaid Space, and under the Pains 
contained i in the Acts of Parliament, when the 
Crime is bailable ; but in caſe the Crime is 
le- Capital, there is a Warrand granted for detain- 
im ing him in Priſon, until he be liberate i 
ru- ft due Courſe of Law, and the Purſuer ordain- 
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r e B, 


within the Regality, that is, may crave him tobe 
' remitted to be judged in his Court upon Surety IK 


Crime laid to his Charge. In which Caſe, the 


Courts Cap. 25. 


nn a 


he may apply for Letters of Intimation, and 
fofce his Tryal. | 

If the Criminal, whoſe Action the Lords have 
advocated to themſelves, did dwell within the ©. 
Lord of Regality his Juriſdiction, the Time 
of committing the Crime, the Lord of Rega-. 
lity, or his Depute, may compear before the MF 
Lords, and crave the Criminal to be repleged. 
For a Lord or Baillie of Regality may, in the 
Caſe of Crimes falling under his Cognizance, 
repledge from this Court an Offender dwelling * 55 


found by the Re pledger to do Juſtice there 
within Year and Day, and by the Perſon repled- 
ged to appear there to underly the Law, for the 


Re. pledger, if he fails to do Juſtice upon 
him in due Time, tines his Court for Year 
and Day. The Surety who borrowed the Cri- 
minal is liable to an Unlaw or Amercia- 
ment, and the Lords of Juſticiary (out 
of whoſe Hands he was taken) may pro- 
ceed to try him. But ſeldom or never 


the Lords allow any Lord or Baillie of | 
Regality to repledge from the Court of Juſ⸗ 
ticiary, (except in the Caſe of the Duke of ? 

| | = 


— 


*. Quon, Attach. Cap. 1. and 17. Form ef Baron 
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before the Juſticiary Court. 27 
Argyle.) Indeed at the Circuit Courts, the 
Lords do indulge the Lords and Baillies of 
Re galities to fit with them, but ſeldom or ne- 
ver to re- pledge. 9 
Criminals dwelling within any of the Iſles 
of Scotland, except Orknay and Zetland, and a 
Fart of the Ifle: of Arran, are, upon Appli- 
cation made in the Name of the Duke of Ar- 
ge, who is Hereditary Juſtice General in 
I theſe Parts, remitted to be tryed by his Grace 
and his Deputies: ole, 
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An Account of the judicial proceed. 
ings againſt capital Offenders 
upon their confeſſing the Crime 
in fudgment, with the whole 
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i form thereto relating. 
s 1 18 Majeſtys Advocate or his Deputes 
be prepares an Indictment againſt the Per- 
er fon guilty of Murder, or any other Capital 
f Crime, whereof the Tenor follows, 

[6 INDICTMENT. 


f C. D. You are indicted and accuſed at 
I the Ioftance of A. B. with Concourſe of 
D. F. his Majeſty's Advocate far his High. 

: | neſs 
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28 The Form of Proceſs 
neſs Intereſt, of the Crimes aſter-· mentioned. 
THAT WHERE, by the Laws of GOD, and 
of this and every well goyerned Realm and 
Society, the Crimes of Murder are ſeverely pu- 
niſhable, with all the Aggravations thereof and 
Tendencies thereto, particularly by Act of 8 
Parliament, — Yet true is and of Verity, 
that you the faid C. D. fhaking off all Fear n 
of GOD, and Regard to the Line are Guilty, e 
Nr Art and Part of the foreſaid Crime, 
0 N SO FAR AS you, of your ſelf, or with 


a murdering Deſign, and from a prapenſe and 
premeditate Malice, ly in wait, upon the — 
Day of — and Year, betwixt and 
in the Pariſh of — and County of — 
at the Place called — or near by that Place; 
and then and there, betwixt rhe Hours of — 
and — in the Night- time of the faid Day, 
or upon one or other of the Days af the aid 32 
Month and Year, or upon one or other of the 
Hours of the ſaid Night, or Nights, of the MA. 
faid Day or Days, feloniouſly attack the 
Perſon f E. F. without any Manner of Pro- 
vocation, and that as he was coming home to 
his own Houſe, Family or Place of Reſidence ; 
and then and there, or near by the ſaid Place, 
you, of your ſelf, or ſaids Accomplices, did 
Murder the faid E F with a Durk, Poinard, 


er ſome other mortal 5 by thruſting 
the 


E. » 


before the Juſticiary Court. 29 
. the ſame below his left- Pap, oppoſite to his 
Heart, whereof he immediately died. And 
E thereafter moſt inhumanly and barbarouſly did 
Wis him to a Pond near by, where you of 
7 pour ſelf, or ſaid Accomplices, threw the ſaid 
| 4 H in, on purpoſe to conceal your cruel 
ind wicked Murder, and when miſled and 
4 3 Search made, he was there found dead. WHICH, 
r any Patt thereof, or your being Guilty, 
4 WA or, Art and Part of the ſaid Crime, being 
ound proven by the Verdict of an Aſſyſe, bes 
pre the Lords Juftice General, Juſtice Clerk, 
; and Commiſſioners of Tuſticiary, you ought to 
be puniſhed with the Pains of Law, to the 
Example and Terror of others from commit- 
ing the like in Time coming. 


11 FTE . F 

6 ? Witneſſes Names and Deſignations. 

| | I. B. Merchant in Ear. | C H. Merchant thers 
ci. D. Merchant there] H. J. Merchant ere 


'Y A 
In all capital Crimes, the Facts are to be 

nbelled, with the Hour, Day, Month or oneor 
other of the Days of the ſaid Month, Year 
Wot God, Place, and as guilty Art and 


art, as inthe above Form of Indictment; 
1 and ſometimes particular Facts and Cir- 

cumſtances are hbelled for preſuming and 
Mm 
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infering theGuilt. And if the Crime be con. 


trary to any Statutory Law, the ſaid Statute 


muſt be libelled, and all Indistments may con- 
clude with the Pains of Law. 


The Indictment, with the Liſt of Witneſſes Pt 


thereto ſubjoined tor proving ghe Crime, i: 


made up by his Majeſty's Advocate or his De. ”- | 


putes, If there is any private Party, the Indict- 


ment muſt make mention thereof, and the In- 5 
| dictment with the Lift of Witneſſes i 1S ſigned b 9 


by him or his Depute, and thereafter given 14 
into the Clerk of Court, in order to pre- I. 


pare a Bill for Letters of Diligence keting 


their own Signet, for the Priſoner's Compear- . 


ance before the ſaid Lords againſt a certain Day; 
in order for his Trial; alſo for citing Wit- 
neſſes and Aſfizers to the ſame Day. 

The Bill of which Letters is ſigned by the Ad- 


vocate, and paſt by one Lord; and the Advocate x, | 


hames the Day of Com pearance, 'and the De- 


liverance on the Bill, is, Fiat ut petitur, to the 


Day of -—— next to come, and this 
Blank is filled up with the ſame Day to which 
the Diligence is taken out, and the Bill is ſigned 
by the Clerk on the Back. There is alſo at the 
fame Time a Lift of Aſſzers, conſiſting of 

Forty five Perſons, preſented and ſi igned by 


Four Lords in ti me of Seſſion, and three in 


time. of Vacance. 


> 
Fa 


if 
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rf the Perſon guilty be a Gentleman holding 
ot the Crown, the one halt of the Forty five 
7 Aſſizers mult be landed Men. 
When che Indictment is to be given to the 
priſoner, it muſt be all doubled, with a Lift of 
s e Witneſſes and Aſſizers Names and Deſigna- 
| 4 ions, and Judges Names ſigning the Aſſize, with 
mort Copy by way of Charge given by the 
Ny 3 acer or Meſſenger to the Priſoner. This 
4 Nadictment is execute upon Fifteen free Days 
zich are commonly called in Terms of 
aw, the Induciæ Legales) after Citation for the 
Priſoner's Compearance before the ſaid Lords. 


_ EE Follows the Form of the Diligence for citing the 
: Zo 4 Piriſener, Witneſſes and Aſfizers. 
| GEORGE by the Grace of GOD, King 

i | | 0 Loe Great Britain, France and Ireland, Defender 
e 1 of the Faith, To our Lovits 

"1 Macers, Meſſengers at 
Arms, Our Sheirffs in that Part conjunctly and 
ee ſpecially conſtitute, Greeting. FOR 
E ASMUCHAS, it is humbly meaned and ſhown 
d \ to us, by our Truſty D. F. Eſq; our Advocate 

for our Intereſt, and A. B. Merchant! in 
That where, the——Day of—next to come, 
is appointed for the Trial and Examination of, 
C. D. Priſoner in the Tolbooth of Edinburgh, 


for 


1 ANN of Repulation of cho Juſtice Court 7672 dg. rt 1. 


ft We Form of | Proceſs 


dent. Therefbre neteffary it is for the 


wo 


Realm; And alfo, That ye fummon an Aſſize 


compear before our Lords Juſtice General, 


for the Crime of Murder, committed by him 
in Manner mentioned in the Indictment iſe 
at the Complainers Inftance againſt him _ 


plainefs ro have our Warrand and li 
gence for ſummoning the ſaid C. D. tb 


Juſtice Clerk and Commiſſioners of Tufticiary, 
within the Tolbooth or criminal Court -Houſe 
of Edinburgh, the ſaid Day of ——- next to 
come, in, the Hour of Cauſe, there to underly 
the Law for the Crime foreſiid ; and alfo 
for citing Witneſſes and Afſizers in Manner 
underwritten, OUR WILL IS HER E- 
FORE, and we charge you ſtrictly and 
command, That incontinent thir our Letters 
ſeen ye paſs, and in Our Name and Authority, 
Summon, Warn and Charge the ſaid C. D. 
to com before our ſaid Lords Juſtice 
General, Juſtice Clerk and Commiſſioners of 
fuſticiary, within the Tolbooth or Criminat 
Court Houſe of Edinburgh, the ſaid Day 
of next ro come, in the Hour of Cauſe, 
tnere to underly the Law for the Crime forefaid; 
That being convi thereof, Juftice may de admi- 
niſtrate upon him, conform to the Laws of this 


hereto, "not exceeding the Number of forty- 
five Ferſons, together with ſuch Witneſſes 


who beſt know the Verity of the Premiſes, 
whoſe 


wo A 
* F 
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whoſe Names ſhall be given you in Liſt ſub- 
Wcribed by the ſaid Complainers, or any of 
hem, to compear before our ſaid Lords, Day 
and Place foreſaid, the ſaid Perſons of Inqueſt; 
* { upon his Aſſize, and the ſaid Witneſſes 


; they know or ſhall be ſpeired at them, anent 
Me fd C. D. his Guiltineſs ot the Crime 
reſaid; ilk Aſſizer and Witneſs under the 
in of 100 Merks. According to Juſtice, 
RS ye will anſwer to us thereupon 4 the which 

I do, we commit to you conjunctly and ſeve- 

iy our full Power by thir our Letters, 


. 0 elivering them by you duly execute and in- 
Porſed again to the Bearer. Given under our 
Signet at Edinburgh, the —— Day of 


Wc of Our Reign the--— Year 17 
$20 Ex deliberatione Nommorum Cummiſſionari. 
orum Nuſticiarii. FASO, 
a J. D. Clerk; 
Theſe Letters are ſignet with their own Seal. 


; F Wollows the Form of the Copy given to the Pri. 
2. 

17. One of the Macers to the juſticiary 
Purt, by Vertue of Letters of Diligence raiſ- 


1 tereſt; againſt C. D. Priſoner in the Tolbooth 
4 | Edaturgh, in his 1 s Name and Au- 


Uh 


— leal and oothfaſt witneſſing, in fo far 


thority, 


| at the Inflance of A. B. with Concourſe of 4 
F. his Majeſty's Advocate for his Highneſs - 


34 E The * 7 —_— 
thority, ſummon, warn and charge you, 'the 
aid C. O. to compear before the Lords 107 
tice General, Tuftice C Clerk and Commiſſioners | 3 „ 
of Tuſticiary within the Tolbooth, or Crimi 
nal Court Houſe of Eamburgh, the — Doll j 
of —— next to come, in the” Hour of Cauſe, 7 
there to underly the Law for the Crime of 
Murder, committed by you, in Manner men 4 iS 
tioned in the Indiftment raiſed againſt you 
thereanent, to the Effe& that batt convig! 4 7 
thereof, Juſtice may be adminiſtrate againſt 
you, conform to the Laws of this Neun; 
This Ido, conform to the principal Letters of 
Diligence, which are dated and ſignet at Edm 5 
byrgh, the Day of —— Of the which prin 
cipal Indictment, with a Lift of the Aſſizers 
Names and Deſignations that are to paſs upon 
your Aſſize, and a Lift of the Witneſſes Names 5 
and Deſignations that are to be adduced againſt i; 
you, Therewith give you a uſt and exact Copy, 
upon this Day of — and — Year, before N IJ 
theſe Witneſſes, * * * * i 
 Brdeliberatione Dominorum Commiſſonari | ; # 
orum Juſticiarii. 7 


* Tillows the Form 5 5 luce 
the P ri ſoner. ; L her 
Upon the Day of — and —— Year, 1 ont 
7. & Macer to the "Jubticiry Court, 8 a I an 
Com. 8 


of the Execution returned againſ 


N "IF "Ry 
* — © 7 EN * n 
1 — — & , 1 "i. G n a. is 
: # 


before the 7u ter cu. 3 5 


Y Command of Letters of Diligence raiſed at the 
Winſtance of 4. B. with Concourſe of D. F. his 
=sF Advocate for his Highneſs Intereſt; 
Keainſt 6. D. Priſoner i in the Tolbooth of Ein- 
Vertue thereof, i in his Majeſty's 


barged the faid C. D. to aten before the 
orqds Juſtice General, Juſtice Clerk and Com- 
imoners of Juſticiary, within the Tolbooth or 
Er iminal Court Houſe of Eainburgb, the — Day of 
R— next to come, in the Hour of Cauſe, there 
*XÞ underly the Law for the Crime of Murder 
nmitted by him, in Manner mentioned in 
hs Indictment raiſed againſt him thereanent, 
the Effect, that being convict thereof, Juſ- 
1s N ice might de adminiſtrate upon him, conform 


n the Laws of this Realm. This I did, (after 
es he Form and Tenor of the ſaid Letters of Di. 
nſt ¶igence in all Points, which are dated and 
7 9 gnet at Edinburgh, the — Day of —) 


Tre by delivering to the faid C. D. perſonally 
ppprehended within the ſaid Tolbooth, a full 
. Double of the ſaid Indictment, with a Lift of 
he Aſſizers Names and Deſignations that are 
«| to paſs upon his Aſſize, and a Liſt of the WitneC 
es Names and Deſignations that are to be ad- 
;nf Wuced againſt him, with a ſhort Copy ſubjoined 

Whereto ſubſcribed 'by me; Which Copy did 
519 ontain the Day and Date hereof, Wimeſſcs 


1 ames and Deſignations therein inſert, preſent 
m- * C 5 2 


% 


S * 9 * _ * 
2 1 i * 
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. thereat, and hereto ſubſcribing, viz, * * * 
and * And for the more Verification here. 
of, I and the ſaid Witneſſes haye ſubſcribed | 43 

A 3 the ſame, 1 3 

4 J e Mace f , 


2 _ Follows the Form of the Copy given to each = 
=. the Witneſſes in the Indictment. Ww 
= I J. G. Macer to the Juſticiary Court, 0 I 
Vertue of Letters of Diligence raiſed at theln- 4 . 
ſtance of A, B. with Concourſe of D. F. hi- 
Majeſty's Advocate for his Highneſs Intereſt, 
againſt C. D. Priſoner in the Tolbooth of 
Eadinburgh, in his Majeſty's Name and Au "x 
thority, ſummon, warn and charge you — = 
to compear before the Lords Juſtice General i = 
= - _ Juſtice Clerk and Commiſſioners of Juſticiary, . to 
al. within the Tolbooth or Criminal-Court Houſe 


* '7 45 
1 ot Edinburgh, the — Day of — next to an 
; ( come, in the Hour of Cauſe, to bear leil lib 
1 and ſoothfaft witneſſing, in ſo far as you the 
= know, or ſhall be ſpeired at you, anent the ſaid to 
D. his Guiltneſs of the Crime libelled a. a 

* gainft him, under the Pain of 100 Merks, 

8 This I give you upon this — Day of — and 


Lear, betore theſe Witneſſes, * * *and®, 
8 Ex tiliberatione Dominorum Commu ſionart. N 
orum Juſticiurii. 


. 


N 8 J. G. Macer to the Juſticiary Court, paſt at 


# a" {a C 4 9 

Tc. r 
3 

—_ * 

= 


Follows the Execution upon ſummoning of the Wit 
. | 7: 


Upon the — Day of — and — ear, I 


1 
; , 


"Command of Letters of Diligence raiſed at the 
Wnſtance of A. B. with Concourſe of D. F. his Ma- 
eſty's Advocate for his Highneſs Intereſt, againſt 

D. Priſoner in the Tolbooth of Euinburgb, and 

by Vertue thereof, in his Majeſty's Name and 

Authority ſummon'd, warn'd and charged * * * 


4 
|, and *. to compear before the Lords Juſ: 
of ice General, Juſtice Clerk and Commiſſioners 


J, 
It- 


C 
1 
* 


next to come, in the Hour of Cauſe, 


5 


* 
* 
| 
*. 


co bear leil and ſoothfaſt witneſſing, in ſo 


Fr ar they know, or ſhall be ſpeired at them, 


4 
.. 


WT anent the faid C. P. his Guiltineſs ofthe Crime 


libelled; ilk one of the faid Witneſſes under 


the Pain of 100 Merks. This I did, conform 
to the ſaid Letters of Diligence in all Points, 


which are dated and ſignet at Edinburgh, the 


— Day of by delivering to the faid 
* and * a ſhort Copy ſubſcribed by 
me (all perſonally apprehended ) and by leaving 


i to the ſaid * * and * a ſhort Copy ſub- 
ccrribed, by me within each of their Dwelling 

Houſes, with their Wives or Servants, be. 
xr. cauſe I could not get them perſonally appre- 
„ hkended. All which Copies did contain the 


I e Days 
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= - . 6 * 
* 
1 JN 92 * 2 1 Lie . Sy, 
* , _ 1 1 5 po FE" * , 


) , I % 


Pot Juſticiary, within the Tolbooth or Crimi- 
nal. Court Houſe of Edinburgh, the — Day of 


— 


* 2 New of Proceſs . 


Days: "Ip Date hereof, Witneſſes Names and | 
Deſignations therein inſert, preſent thereat and | 
8 ſubſcribing. Before theſe Witneſles, | 
G. D. A4 B and B. D. and forthe more Verifi. | 


=; 


I cation hereot, I and the ſaid Witneſſes dan 5 

2 ſubſcribed tho ſame. J. 6. Macer. 
cz Follows the. Thom of the Copy given to an  Aﬀrrer, i 4 
1 6G Macerto the Juſticiary Court, ſum: | 7 F 


mon yau—— to compear before the Lords Ju 
tice General, Juſtice Clerk and Commiſſioners 
of Juſticiary within the Tolbooth or Criminal % | 
Cdurt Houſe of Hainburzb, the — Day of a 
next to come, in the Hour of Cauſe, to 
ſs upon the Aſſiae of A. B. Priſoner within 
the Tol booth of Euinburgb, under the Pain ol 
100 Merks. This I give you upon the — 1 
Day of — and — Year F. G. Macer a 


The Macer returns an Execution after this 
Manner. 1 
Upon the — Day "24 and— Year, w. 

Macers to the juſticiary Court, ſummon d, warn d 

and charged, the Perſons attermentioned, ta 

compear before the Lords Juſtice General, 4 

juſtice Clerk and Commiſſioners of ge 

within the Tolbooth or Criminal. Court Houſe of 

Edinburgh, the — Day of — next to come, 

in the Hour of Cauſe, to paſs upon the Aſſue 
of 4. B. each under the Rain of 1 
Merth 1. | 

: vue 


7 


— — —¾ 


— 
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| . Perſona lly apprehended.” 
BC. H.Bookſellerin Ein- 

buręb, 

— B. Merchant there, | 

D. Bookſeller there, | N 

C. Wright there, 

. B. Bookſeller there, | 

. D. Merchant there, 

I. Smith there, 
f. C. Wright there, 


ee the juice C Cort EY 


Copres left at thei Duel. 
ling. Houſes 
H. C. Merchant i in Elin. 


„ K. 

Copper. muh 

there, ; 

/ il Copper-ſinith 
there, 

N. L. Merchant there, 

A. M. Gold-\mith there, 


1 D C. Merchant there, J. J. Jeweler there, 
. D. Merchant there, J. A. Merchant there, | 
D. Merchant there, 7. P. Bookſeller there, 
B. Merchant there, G. C. Merchant there, 
of B. Baxter there, J. N. W Wright there, 
. 2 C. Merchant there, J. V. Vintner there, 
er URL Wright there, 4 Merchant there, 
. G. Vintner there, R. B. Vintner there, | 
is 6. V. Glafier there, G. H. Wright there, 
. G. Litſter there, D. F. Merchant there, 
ve F. G. Merchant there, W. H. Baxter there, 
d G. B. Smith there, © | A, E. Merchant there, | 
to V. K. Baxter there, | 4. D. Smith. there, 
U,. R. Merchant there, H. C Merchant ae 
ä . G. Smith there, A. A Copper. ſmith there; 
f * Vintner there, N. . Merchant there 
FT. G. Macer. 
7. P. 7 acers. | | 
C 4 Brig 


thereof againſt the Pannel, the Executions a. 


Court meet. 
by the Judges, they cauſe notifie or intimate 


ance, Then he applies by Petition to the 
Lords for Lawiers to plead in his Defence, 


4 * Frm 55 = 


1 or Saturday before the Day of 
© Compearance, the - Advoeate or his Deputes, 
give in the Indictment, with the Execution 


gainſt the Witneſſes'and Afſizers, to the Clerk FENG 
Court, in caſe the Priſoner's s Doer cal! 
I them, in order to prepare his Objections 1 
— the ſame, and tak e them up upon Re. 
hc and the Indictment with the Executi- 
ons, opght to be lodged 24 Hours before 
Calling & _ Rolls of Dyets are given by the 
Clerk to the Lords on n the Saturday before the 


If the Priſoner is poor and has nothing ta jp r; 
conſult Lawiers with, and if this is ſuſpected 


to him to apply to them for Lawiers to make 
his Defence either before or at his Compear- 


which the Lords name, and ſerve the Advo- 
cates named with a Double of the Petition and 
Interlocutor for their Warrand. This Petiti- 
on muſt be given in ſome few. Days be- 
fore the Day of Compearance, that his Lawi- 
ers may have Time to conſider the Indict- 
ment, or if the Priſpner, thro' Ignorance, 
come unprepared of Lawiers, the Lords ex 
nebile officio, ordain Lawiers to appear for the 
Priſoner ; as alſo gratis Warrands are gran- 


ted 
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ted to Priſoners, that Clerks, Macers and o- 
mers may ſerve without Fee, for bringing 
WW their Suits to a Concluſion. 

® When the Day of Compearance comes, be- 
fore the Court meet, the Aſfizers Names and 
Deſignations are called by the Clerk, and marked 
— the Priſoner is ſent for by a Macer of 
Court in his Gown, diſplaying bis Mace, and 
is brought in to the Court-houſe before the 
Londs come to the Bench, and enters the 
Pannel (after this the Prifancr/i is called Pan- 
iel.) And if the Priſoner is a Perſon of Diſ- 
tinction, he is allowed ſix Friends to ſtand by 
him while Pannel, and the Purſyer four *. 
* And the Clerk of Courr, when the Lords 

come to the Bench, writes in the Book the 

= Sederunt of the Judges preſent, vix. 


Curia fuſtictari S. D. N. Regis, tenta in 
prætorio byrg: de Edinburgh — die menſis 
—— anno domini — per nobilem & poten- 
tem comitemn juſticia rium generalem 
& bonorabiles viros juſticiarium cle- 
ricum domino — — 
— commiſſionarios juſticiarii qict. S. D. N. 
ret, . Curia legitime affirmata. 

W Thereafter the Clerk writes in his Book 

Intran. That is, the Priſoner enters into the Pannel. 


'Z 1 $a, Par. 14. Fa. II. 48 41. Par. L. 14. 4 
$340 Par. 8. Fa. V. 


* * 2 1 
4 
= 


"The Form of aun (s 


CD. indicted and accuſed at the inſtance of 
A. B. with Concourſe of D. F. his Majeſty's | 
Advocate for his Highneſs Intereft, as guilty 
of the Crime of Murder, committed ** hin 
Iz in Manner mentioned in his Indictment rail 


2 2 - 
3 Se” . 
Md tee 
< 7 * 1 
— wW 3 * 
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ed againſt him thereanent. = 
The Macer by Order of Court commands 5 4 
Silence, and the Preſes orders the Pannel's In. 
dictment to be read. After reading, the 1 = 

asks the on, what he has to ſay to his 5 4 


is ads e on the Back of the Ia y 
dictment, and ſigned by him and the Preſes, 
in Preſence of the Affize, whereot the Tenor x 
follows, 7 
54 Edinburgh the Day of — end 
— Year. In Preſence of the Lords Juftice 
General, Juſtice Clerk and Commiſſioners of 
juſticiary and Aſſizers, ſitting in Judgment, 
compeared C. D. Panriel, and judicially ac 3 
1 knowledged and confeſſed, that he is guilty o 
= the Crime as libelled in the within Indid 
. ment. C. D. 
| A. C LN DE nnen 


But in caſe the Pannel, at the Time of his 7 T 
judicial Confeſſion, be lookt upon to be ary. / 
ways diſordered in his Judgment, whereby he Mrreſc 
may prejudge himſelf in his Life and Fortune, 0 tl 
the hail Accuſation, Reaſoning, Writes, Wy | 

Nn Wh > 


before the Juſticiary Court. 43 
Peſſes and other Probation and Inſtruction 
whatſoever of the Crime, are alledged, reaſon- 
1 * d and deduced to the Aſſixe, in Preſence of 
Moe Party accuſed, in Face of Judgment, and no 
*ZS@herways, that the accuſed be not taken pro 
%, and the Party prejudged in any Sort, 
efore he be convicted by lawful Tryal. 
fk his Majeſty's Advocate and private Party 
ecline links or adducing any . Proof 
an the Pannel's judicial Confeſſion, and the 
Fords are ſatisfied with the Firmneſs of the 
-*Fannel!'s Judgment as to the ſame, then they 
ire their Interlocutor on the Relevancy ofthe 
Indictment, in the Terms following, - 
The Lords Juftice General, Juſtice Clerk 
ind Commiſſioners of Tuſticiary, having con- 
dered the Indictment purſued at the In- 
ance of A, B. with Concourſe of D. F. his 
Majeſty's Advocate for his Highneſs Inte. 
eſt, againſt C. D. Pannel, with the Pannel's 
dicial Confeſſion, they find the Indi. 
ic nent, as libelled, relevant to infer the Pains 
- of 3 And remit the Pannel and Indict- 
10 ; nent to the Knowledge of an Aſhze, 
his a The Preſes ſigns the Interlocutor, avid adde 
af F. D. that is, in præſentia dominorum, in 
ei 3 preſence of the Lords, and the Clerk reads it 
ne, the Fannel in Preſence of the Aſsize. 


After 
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After reading of the Interlocutor, the. Pre. 
ſes calls for the Lift of Aſſize from the Clerk, 
and Marks 15 out of the 45 Aſſizers, and 
orders the Clerk to call them five by five, and 
in the mean time the Clerk writes their Names 

in the Book; and turning about to the Pannel, 
the Preſes asks the Pannel, If he has any Thing 8 
to object, why theſe five Aſſizers may not pass 
upon his Aſſize, and ſo to the reſt, and the 

Pannel having nothing to object, the Aſſizers | 
turn about to the Lords, and the Clerk ſwears if 
them after this Manner. 

You five ſwear, That you ſhall Truth ſay, i 
and no Truth conceal, in ſo far as you are to 

paſs upon this Inqueſt, as you ſhall anſwer to 
GOD at the Great Day. This Oath is ſworn 
by them, holding up their Right Hand. 

If the Pannel has any Objections againſt the 
Aſſizers, the Pannel's Procurators propone the 
ſame before they are ſworn; but where the Pan- 
nel confeſſes his Crime, there is never any 
Objection made againſt them. 

If any of the Aſſize be abſent, the Advo- 
cate may crave them to be vnlawed for not 
attending, and the Lords may ofder them to 
be called, and if they do not anſwer to their 
Names, and are perſonally apprehended, the 
Court will unlaw them, which the Clerk 55 | 
nounces to the Macer thus, * 


5 
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before the Fuſticiary Court. 45 © 
The Court ſhaws for Law, that A. B. and 
C D. and each of them, are in an Unlaw and 


Amerciament of 100 Merks, for not com. 


pearing to paſs upon this Afſize, as they who 
= were lawfully cited for that Effed. 


A. C. I. P. D. 


0 After * Aſſize are ſworn, there is 
= Room made for them; and the Clerk inſerts 
in the Book the Aſſizers Names thus, 


ASSIZE, 


Merchant in Er. | C. D. Smith in Ea. 
7 Merchant there, D. B. Baxter there, 
K. Brewer there, H. F. Wright there, 
. A. Vintner there, J. C Wright there, 
Merchant there. | J. D. Smith there. 


B. D. Merchant in Ear. 
C. E. Gun-Smith there, 
S. A. Peutherer there, 
J. M. Wig maker there, 
H. A. Wright there. 


After the fifteen Aſſzers are ſworn, Inti- 
mation is made by the Macer, at the Deſire 
Jof the Lords, that the reſt of the Aſſizers may 
do away. 

Thereafter the Clerk writes in the Book, 
The 
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The Aſſtze all lawfully worn, and no Ob. 
| jection of the Law in the contrary, the Pur. 
ſuer, for Probation, adduces the Pannel's judi. 
cial· Confeſſion on the Back of the Indictment. 
Then the Lord Advocate, or Depute, ad- 


dreſſes the Aſſize, telling them, That they ha. 
ving heard the Indictment, with the Pannel's Pp 


judicial Confeſſion, and the Lords Interlocu- 
tor, they are to conſider the fame, and re- 
turn their Verdict accordingly, Thereafter the 
Lords ordain the Aſſize to incloſe, which the 
Clerk pronounces to the Macer, after this 
Form, 33 2 
The Lords Juſtice General, Juſtice Clerk 
and Commiffioners of juſticiary, ordain the 


Aſſe to incloſe in this Place preſently, and Se 


return their Verdict To-morrow at Twelve a 


Clock, and the hail Fifteen to be preſent, each : | | 
under the Pain of 100 Merks, and the Pan. 44 


nel to be carried back to Priſon. = 
_ Thereafter the Preſes orders the Macer to 
intimate to the fifteen Aſſizers, not to remove 
out of the Court Houle, till their Verdict is 
written and ſealed, which if any do, nothing 
can be done till they return. Before incloſing 
of the Afize, the Clerk leaves a Formula with 
_ them! for their Direction; and whatever is 

wanting is got to them; ſuch as Meat, Drink, 
Paper, Pens, Ink, Candles and Wax, And 
the Clerk of Court, nor no other Perſon can 


= 8 
= 
be 3g 


before the Juſticiary Court. 3 
be preſent with the Aſſize, after they are in- 
doſed. Then the Macer cloſes them in, by 


W locking the Door on them, ſo that none of 
me fifteen muſt look over a Window, or ſpeak 
to any Perſon, before they have agreed to 
their Verdict; which if they do, and can be 
3 proven, then the Pannel will plead to be aſs. 
 Ebilied. Yide AR, Ja. VI. Parl. 11. Cap. 91. 
Tze Aſſize being incloſed, and having cho- 
1 * 2 Chancellor and Clerk of their own 
7 Number, and having agreed all in one Voice, 
or by Plurality of Voices, that the Indict 
ment is proven, in the Terms of the Panel's 
WConfeſſion, then they write their Verdict, 
which is ſealed with the Chancellor or Clerks: 
WSecal, directed, To the Right Honourable the Lords 
4 Ju. tice Geral, Juſtice Clerk and Commiſſioners 
. of Juſticiary at Edinburgh; and is keeped by 
Wim, till the Court meet. When this is 
one, they call to the Macer (who iS attend- 
1 ng) to open the Door; for all is ended, and 
Wheir Verdict ſealed. | Then he opens the 
„Door, and lets them out. 
& The Day thereafter, the Court again meet. 
g, the Clerk inſerts the Sederunt of the 
Wudges preſent. in the Book, vin. 
Curia juſticiarii F. D. N. Regis, tenta in N. 
torio burgi de Edinburgh — die ment 
— mo domini — per nobilem & poten- 
tem comitem juſticiarium generalem, & 
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3 * honorabiles viror — jufticiarium clericum 

1 dominos & commiſſionario i 

juſticiarii dict. $. D. N. regis. 

43 Curia legitime affirmata. 

* Intran. e | 4 

Y A. B. indicted and accuſed, ut in die pre. We 
cedenti. q 


The Perſons who paſt upon the Aſſize of 
the ſaid Pannel returned their Vedi& in Pre. 
ſence of the ſaid Lords. The Lords being ſet 
in Judgment, call for the Chancellor of the 
Aſſize, to give in their Verdict; but before 
opening of the ſame, the Preſes deſires the 
Clerk to call the fifteen Aſſizers, to anſwer ro 
their- Names: And if any be abſent, the 
Lords fine them in 100 Merks, for not attend. 
ing, in giving in of the Verdict. The Form 
of the Unlaw is as follows. 

The Court ſhaws for Law, that A. B. nid CG; 
D. are in an Unlaw and Ametcizment of 100 
Merks, for not attending 1n giving in of the 
Verdict. MST LP, D. 


The Lords delay opening of the Verdict, 
till they be all preſent, in caſe any Miſtake 
ſhould happen therein: And in caſe of any 
Informality, the Lords may incloſe the Aſſize 
again; but if all are preſent, then the Lords 
open the Verdict, and read the ſame ; where 
of the Tenor follows. | 


ASSIZE, 


* 


hon the Ju fliciary Court. 49 
ASSIZE Wk: 


C Merchanc i in Er, | C D. Smith f in EA 
'# bo Merchant there, | D. B. Baxter there, 
A Brewer there, H. F. Wright there, 
WD. 4. V intner there, | 7. C, Wright there, 
A. Merchant n. | J. D. Smith there. 
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B. D. Merchant i in Ear. 
C. E. Gun-Smith there, 
A. S. Peutherer there, 7 
T. M. Wig-maker there, 
H. A. Wright there. 


Huiuburgb, the —— Day of —— 17 —; 
: ears, the above Aſſize having incloſed, did 
Wool H. J. to be their Chancellor, and x 21 
to be their Clerk, and having conſidered 
't pe Indiètment purſued at the Inſtance of 
B. with Concourſe of D. F. his Majeſty's. 
ce for his Highneſs Intereſt, — 
D. Pannel, the Lord Tuftice General, 
5 Tadice Clerk and Commiſsioners of juſticia- 
y their Interlocutor thereon, with the Pan- 
el's judicial Confeſsion; they all in one 
oice, Find (Here the Aſre inſerts their 
ws W ords, or Words to this Purpoſe) the n 
* Abel proven, in the Terms of the Fannel's 
5 "own 


30 The Form of Proceſs 
own judicial Confeſſion. In Witneſs where. 


of thir Preſents are ſubſcribed, by our ſaid 
Chancellor and Clerk, in our Names, Place 


— Date foreſaid. 
J. A. Clerk. - 


When the Fifteen Aſſizers do return their N ; | 
Verdict upon a Pannels Confeſſion, it i 


gomnted. ,- 5 
Ns have opened the Verdi 
give it to the Clerk, to in 


ſert in the Book; and after the Verdict iM 
written therein, then the Lords deſire the 
Clerk, to read the Verdict to the Pannel, iu 
Freſence of the Court; and after reading ther th 
of, to ſeal up the Verdict, with the Chancel 


the Confeſſion 
After the L 
and read it, they 


lor sor Clerk's Seal. 


The Lords delay pronouncing of Sentenci 
againſt the Pannel, till Monday next at Nine 
a Clock, and dei the Pannel to be carried 


back to Priſon till that Time. 


When the Court again meets, the Clerk . 


inſerts the Sederunt as follows, viz. 


Curia juſticiarii C. D. N. Regis, tenta in pre. 
tor io Burgi de Edmbyrgh FIT ae menfis — 
— anno domini —— per nobilem & potets A 
tem comitenm = ſuſtici arium generalem, & 

bono 


r 


H. J. Chancellor, . 


lefort the 22 Court: 7 
 bonorabiles viros — fuſticiarum clericum 


dominos . 3 commiſſionario p 
juſticiarii dict. S. D. NM. regis.” 


Curia tegitime a ffirmata. 


,,,, A ERS 
LIE - 


| 1 th, p 
A. B. indicted and accaſed, ut in dep pre. 
Paenti. 


bo? 


The Copy of th Verdi being ind out of 

he Book, the Preſes reſumes the Verdict, and 

s their Lordſhips Opinion thereon. 
And after their Opinion is given, the Demp- 
er of, Court is ſent for, if he be not attend- 
g, and the Lords order the Clerk to write 
e Sentence in the Book. After it is writ- 


re en and read by the Lords, they all ſi ign the 
el me, whereof the Tenor follow. 


The Lords Juſtice General, Tultice Clerk 


Nel d Commiſſioners of. Juſticiary, having con- 
in{Wered the Verdict of Aſſize, returned upon 
ielWhe — Day of —— Inftant againſt C. D. 


Wannel ; whereby it is found proven, he is 
erk 4 tilty of the Murther of E. F Therefore the 
id Lords, by the Mouth of L. M. Demp- 
er of Court, decern and adjudge the ſaid C. 


pre. to be raken upon Wedneſday, being the 
1/1 - Day of next to come, from the 
en. 4 t of EuAinburgh, to the Graſs Market - 
z 89 lereof; and there, betwixt the Hours of two 


1010- 


D 2 and 
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and four of the Clock in the Afternoom to 
be hanged by the Neck, on a Gibbet, until he 
be — And ordain all his moveable Good 
and Gear to be Eſcheat, and inbrought to he 
Majeſty's Uſe, which is pronounced bo 418 
Doom. | Wy 


And, by an A ſed in the Eleventi 
Year ot "the Reign of his late Majeſty Kin 
George J. intituled, An AR for the more eſſectu 
diſarming the Highlands, in that Part of Greu 
Britain called Scotland, it is enacted, Th 
from and after the Firſt Day of Tune. 1.72; 
no Sentence or Judgment of any Civil Magi 
ſtrate, or Court of Judicature, importing Mi 
capital or corporal Puniſhment,.if pronounceſii 


in Edmburgh, or any other Part of Scotland, ui | 
the ſouthward of the Firth or River of For 15 op 
ſhould be put in Execution, within leſs tha =” 
Thirty Days, after the Date of ſuch Sentence 
and if pronounced in any Place of the north * 
ward of the ſaid Firth or River of Fort =. 
ſhould be put in Execution in leſs than Fort 8 3 
Days, after the Date of ſuch Sentence. = 

And, by an AR paſt in the Third Year of A 
George II. narrating, That whereas the Maintef n. 
nance and Securing in Goals all Criminals coo * 
victed and adjudged to ſuffer any corporal Puniſh tha 


ment, for ſo many Days after Judgment given . 
hath been found burthenſome to Burghs, and 
other 3 


before the Juſticiary Court. 53 
cher his Majeſty's . x anda Diſcourage · 
ment to the apprehen ing and puniſhing of 
WOffenders; it is enacted, That from and after 
© Twenty fourth Day of June 17350, it ſhall 
and may be lawful to and for all the ſaid Ma- 
giſtrates and Courts of Judicature, to put in 
* 1 xecution any Judgment or Sentence import- 
ng any corporal Puniſhment leſs than Death, 
«i Pr diſmembring, if given or pronounced in 
1 Part of Scotland, to the ſouthward of the 
df WFirth or River of Forth, after the elapſing of 
bal WEight Days, and if given or pronounced in 
ny other Place, to the northward of the ſaid 
4 5 irth or River 'of Forth, after the elapſing of 
WET welve Days, from and after the Date of ſuch 
6 Judgment or Sentence reſpectively. 
10 Provided always, That it ſhall and may be 
awful to and for the Judges of the Court of 
dei, or any of them, who are hereby 
ba mo Weverally authorized, and required upon Appli- 
tion made, and a reaſonable Cauſe ſhown to 
| nl bim or them, by any Perſon or Perſons who 
wall find themſelves aggrieved, by any ſuch 
entence or Judgment, given or pronounced 
vy any Court of Regality, or other inferior ci- 
vil Magiſtrate or Court of Judicature, to ſtay 
coul ll Execution of ſuch Judgment or Sentence, 
6 tor the Space of Thirty Days, to the End, 


1 Prat ſuch Application may be made for Re- 


D 3 5 dreß, 


— 


| 54 The Form f Proceſs 0 


"dreſs, as is agreeable to the Laws of half ral, 
Part of Great Britain called Hetlanld. eiar) 
In caſe the Criminal be a Nobleman or Gen — 
tleman holding of the Crown, ordinarily ti 
Sentence runs thus, To bave bis Head 2 
ed from bis Body, which of old was by iN 
Sword, or an Ax; but now bya Machine, of 
Toftcument called the Maiden. 
And in caſe at notorious Criminals, fuchal 
Paricides, notorious Murtherers, Robben 
Houſe-breakers, going under the Nameſof 40 7 
tianVagabonds and Sorners, C57. theyare ſentenff 4 | 
ced to be hung in Chains, and generally at tie 
Place where theſe Crimes are committed, tal 
be publick Examples in terrorem. But in Caſe 
ot Beaftiality, the Criminal and the Bmg 
with whom it is committed, are general 
ſtiffled with a Rope, and thereafter burnt 
in the Morning before Sun riſing: As al 
Witches, ST. I 
The fore going Sentence is pronounced by © 
the Clerk, to the Dempſter, and by the Demp 
ſter to the Pannel. And when the Clerk pro- 
nounces the Sentence to the Den, he does J 
it after this er. ER | 


"ow Goneiklc 3 the Verdict of an Alle 
returned againſt you C. D. Pannel, it is found 
porn That you are guilty of the Murther 
of * Therefore the Lords La Gene. 


ral, 


before the puſticiary Court. 35 
aal, Juſtice Clerk and Commiſſioners of juſti - 
Miciary, and I, in their Name, decern and ad- 
nudge you the ſaid C. D. to be taken upon 
Wedneſday, being the — Day of next 
o come, from the Tolbooth of Edinburgh to 
Ye Gra/s Market thereof, and there, betwixt 
She Hours of two and four of the Clock in the 
WA fternoon, to be hanged by the Neck on a 
ibbet, until you be dead. And ordain all 
our moveable Goods and Gear to be Eſchear, 
nd inbrought to his Majeſty's Uſe, And this 
72 give for Doom. God ſave the King. 


A Woman with Child, convicted of a ca» 
ital Crime, is allowed to plead her Belly, for 
Wbtaining a Delay of Sentence againſt her; 
pon which the Lords grant Warrant to cite 
Midwives to compear and try, whether 
he be with Child or not, whe c ar- 
Ing are ſworn, and remove out of Court ta 
Wnother Room with the Pannel; and after _ 
me little Time re-enter into the Court, and 
ive their Opinion in the Matter referred to 
them; according to which the Lords pro- 

eed, or delay to give Sentence. | 
W - After pronouncing ot the Sentence, the Pan- 
nel is carried back to Priſon, therein to remain 
until the Day of his Execution: And a 
arrant 1s immediately wrote out. by the 
lerk, and ſigned by the Judges, for the Ma- 
D 4 | giſtrates 


: . 
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giſtrates of Edinburgh, to ſee the ſaid Sentence! 
put in Execution, as they will be anſwerable 
on their higheſt peril; and ordered to be yi. WF : 
ven to the Magiſtrates domme: the Tenor = ; 
| fotos, Se RE ' 3 


FR 


' 3 IS 


* - $0 


For ſameikle as, by the Verdi of an ack 
ſize returned againſt C. D. Pannel, it is found th 
proven, that he is guilty of the Murther 4 * W chi 
E. F. Therefore he is by us the Lords qu 

ftice General, Juſtice Clerk and Comm ed 
ners of uſticiary, decerned and adjudged u te: 
be taken upon Weaneſaay, being the — pol 1 . GG 
of next to come, from the Tolbooth ol 55 
Euinburgh to the Graſs Market thereof, ani cri 
there, betwixt the Hours of two and four 122 
the Clock in the Aſternoon, to be hanged 1 8 q EW 
the Neck on a Gibbet, until he be dead. Wee tin 
ordain the Magiſtrates of Edinburgh, to (el pr. 
the ſaid Sentence put in Execution, as che of 
will be anſwerable on their higheſt Peril b 
Given at Edinburgh the — Day of —— /n 
Years. This is termed the dead Van 


| rant. 


Follows the Form of old in executing an Ludi 
* mem of Treaſon. nts 


If the "TAN was Treaſon, the Indi&ment Wl in 
of old * to me — to che Criminal by He ©) 
E ut bf. 5% F ralds 1 6 
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ralds and Purſuevants and Trumpeters i in their 
Coats, who ſound all the Way, from the Cri- 
W minal Court. houſe ro the Priſon Door, which is 
immediately opened, and with open Doors, 
© they ſound three Times, then enter and 
® ſound all the Way till they come to the Crimi- 
np nals Apartment, and there ſound three Times, 
YE 0 before giving Indictment, and thereafter found 
| the whole Way back again. 
In caſe, the treaſonable Perſon is abſcond. 
| ca, and not in Cuſtody, then he receives Sen- 
Þ rence of Fugitation; and the Heralds and Pur- 
ſuevants carry ſeveral Copies of his Armorial | 
= (after tearing ſeverals of them in the 
criminal Court Houſe) to the Croſs of Ein. 
W 7th, with Trumpets ſounding the whole 
* w, and aſcend the Croſs, and ſound three 
times: And thereafter one of the Heralds 
promulgates the Sentence, read by the Clerk 
5 of the Court or Depute, he and all the reſt 
being bare-headed; and then tear ſeveral 
more of the Armorial Copies, or Bearings of 
we Rebel; and then batter on the Croſs the 
= ſaid Armotial Bearing reyerſely, which is the 
Top or Chief of the Shield undermoſt ; and 
return trom whence they came, the Trumpets 
Wh founding all the Way. 

This was the ancient Form before the unit- 
nent ing of the two Kingdoms, and the Act of 
He Dyer and Terminer O Commencement. 
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An Account of the Judicial Proceedine:! 
' againſt Capital Offenders, who ſtand 
Trial upon the Probation to be addu- 
ced againſt them, and the Way and 
Manner of Forcing their own Trial, ( 
conform to the Sixth Act of Parliament, 


H E Perſon being apprehended and im. 
f priſoned, for any capital Crime, and 
perhaps innocent, as to the Crime laid to his 
Charge; if he is conſcious of his Innocence, 
or ot the Defect of the Probation againſt him, 
he may force his Trial, by giving in a Petition 
to any of the Lords of Juſticiary (with an 
Extract of the Warrant of Commitment, ſign. 


"Hip 5 70 ſſticiary Court. 59 
ed by the Keeper of the Priſon, expreſſing, the 
alledged Cauſe or Crime, tor which he is im- 
e craving Precepts or Letters of Intima- 
tien for intimating to his Majeſty's Advocate, 
or Party appearing by the Warrant to be con- 
N * 4 emed, to fix a Day for his Trial, within Six- 
5 # ty Days next after the Intimation, under the 
Pains and Certifications contained in the Act 
ot Parliament 1701. Whereof the Tenor 

"A follows. % Bey 
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UR Sovereign Lord, Conſidering it 


0 WW "Aft for preventin wrongous I, mpriſons 
| 47 and againſt undue Delays in . 
mM 105 A 31. 705. 5 
10 


165 the Intereſt of all his good Sub SY | 
That the Liberty of their Perſons be duly — 
red; And that it is declared by the Claim of 
a that the Impriſonment of Perſons, with- 
put expreſſing the Reaſons thereof, and delaying 
$0 put them to Trial, is contrary to Law. 
Therefore his Majeſty, with Advice and 
= of the Eſtates of Parliament, Statutes, 
Enacts and Ordains, That all Informers ſhall 
Wen their Informations, and that no Perſon 
: ſhall hereafter be impriſoned for Cuſtody, in 
ander to Trial for any Crime or Offence, with. 
_— a Warrang i in Writ, expreſſing the parti- 
= cular 
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cular Cauſe for which he is impriſoned ; and 
of which Warrand, the Meſſenger or Executir 
thereof, before Impriſonment, or the Keeper 
of the Prilop, receiving the ſame, is hereby IM 
ordained to give a juſt Double immediately un. ti 
der his Hand to the Priſoner himſelf, for the | air 
End afterſpecified : : & FC 
Declaring, That all Warrands for Impriſon. 2 
ment, on the Account aforeſaid, . pro. 1 
ceeding upon Informations not ſubſcribed, or h 
not expreſſing the particular Cauſe, ſhall be 
void and null, and the Judge or Officer of 
the Law, and al others whatſomever ſubſcrib WK © 
ing the ſame, and the Executor or Keeper of = 
the Priſon, who ſhall receive and detain the 
Perſon ſo wrongouſly ordered to be impriſoned, . 
or refuſing a Double as ſaid is, ſhall be liable . 
in the Puniſhment of wrongous —— = 
hereafter expreſtt. 7 
And to the Effect that Perſons who are or 
ſhall be impriſoned for Cuſtody in order to 
Trial, may not be wrongouſly delayed and de- 
rained, His Majeſty, with Advice and Con- 
ſent foreſaid, Statutes and Ordains, That all 
Crimes not infering capital Puniſhment, ſhall 
be bailable. | 
And for clearing and eſtabliſhing the Me- 
thod of finding Bail, in fuch Caſes, either be- 
fore or after Impriſonment, His Majeſty, with 
Advice and Conſent foreſaid, Statutes and Or: | ö | 
dains 2 
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| dains, That it ſhall be lawful to the Priſoner, 
9 or perſon ordered to be impriſoned, to apply 
f to the Committer or Commiſſioners of Juf- 
1 ticiary, or other Judge competent for Cogni- 
5 3 tion of the Crime, and offer to find ſufficient 


Caution, that he, the ſaid Priſoner, or Perſon 
ordered tobe impriſoned, ſhall appear and an- 
WE wer to any Libe! that ſhall be offered againſt 
5 him, tor the Crime or Offence wherewith he 


l 1 is charged, or at any Time within the Space of 


K * fix Months, and that under ſuch a Penalty, as 
" " the ſaid Committer, or the Lords of Juſticiary, 
or other Judge competent, ſhall modifie and 
e appoint. 

3 And that upon the faid 333 the 
e aid Committer, or Lords of Juſticiary, or o- 


. ther Judge competent, ſhall firſt cognoſce, whe- 
75 ther the Crime be capital or not, in order to 
We the finding Bail allenarly ; And if found bail- 
J able, then he or they ſhall be obliged to mo- 
dige the Sum for which the Bail is to be found, 
witein 24 Hours after the ſaid Petition is pre- 
4 ſented to him or them reſpectively, the Sum 
F* | for which the Bail is to be found not exceed - 
ing 6000 Merks for a Nobleman, z ooo Merks 
for a landed Gentleman, 1cco Merks for any 
other Gentleman and Burgeſs, and 300 Merks 
br any other inferior Perſon, under the Pain 
of wrongous Impriſonment. 


3 
923 —— —— 5 py a - * 


_ Hvering or offering the ſame to the Clerk, and 


incarcerate, under the Penalty of . Im. 


- As likewiſe that ſufficient Bail; undder this s 1 


imprited, and the ſaid Priſoner his producing 


Judge or Judicatory competent, under the Pain 
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And upon flie Parties finding ſufficient Bail, 
under the Penalty modified at the Sight of the 
faid Judge or Judicatory. re ſpective; and de. 


3.4 


Inſtruments taken upon the Delivery, or Of. 
fer of ſufficient Caution, the ſaid Committer 


or Judicatory competent fhall order his Libe. ic 


ration, or diſcharge his Impriſonment, if not * | 
iſonment. 


Penalty modified, being offered to the Judge 
or Magiſtrate; to wht the Execution of the i 
Warrand is directed; the ſaid Judge or Ma. | 
giſtrate ſhall be obliged, and is hereby appoin- 
ted and ordained to accept of the forefaid- Bail, 
and ſet the Priſoner at Lest, under the de 
like Penalty of wrongous Impriſonment. 
And his Majefty, with Advice and Conſent 
Greſaif further Statutes and Ordains, That Mriſo 
upon Application of any Priſoner for Cuſtody _ 
in order to Trial, whether for capital or. bailable WE. 
Crimes, to any 'of the Lords of Jufticiary, ot 
2 Judge or Judicatory competent, for judg. 
the Crime or Offence for which he 1s 


the faid Double of the Warrant of his Impr lk 
ſonment under the Keeper's Hand, the ſaid WW 


of wrongous Impriſonment, are hereby or- 
dained 
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k Banned, within 24 Hours after the faid Appli- 
ation and Petition is preſented to him or 
em, to give out Letters or Precepts direct to 
25 Meſſengers, f for intimating to his Majeſty's Ad- 
ocate or Procurator Fiſcal, and Party appear - 
"YA 2 by che Warrant to be concerned, if any 
within the Kingdom, to fix a Diet for the 
rial, within Sixty Days after the Intimationz 
8 Certifying his Majeſty's Advocate or Pro- 
urator Fiſal and + ſaid Party concerned; N 
rat if they failzie, the Priſoner ſhall be di. 
a: rged and ſet at Liberty without Delay, for 
Ping whereof the ſaid Judge or Judicatory. 
Impetent, are hereby expreſly warranted and 
Wricly required and ordained to do the ſ⸗ * 
cer the Penalty foreſaid, unleſs the Delay 
+ the Friſoner's Petition or Defiresz 
5 And the Diet of the Trial being prefixed, | 
ee Magiſtrates of the Place, or — of the 
„ riſon, ſhall then be obliged to deliver the Priſo- 
er to a ſufficient Guard, to be provided by the 
age, His Maj iefty's Advocate, or Procuratar 
iſccal, that the "Priſoner may be ſifted before 
„e Judge competent, and his Majeſty's Ad- 
>. cate, or Procurator Fiſcal, fhall inſiſt in the 
ibe}, and the Judge put the ſame to a Trial, 
I 8 the ſame ſhall be determined by a final 
. etence within 4o Days, if before the Lords 


I uten, and 30 Days it before any other 
* 


And | 
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And it his Majeſty's Advocate, or Ne 
tor F iſcal, do not ift in the Trial at the Day 
appointed, and proſecute the ſame to the Cons 
cluſion aforeſaid, His Majeſty, with Advice 
toreſaid, Statutes and ordains, That the Diet 
{hall then be /impliciter deſerted, and the Pri- 
ſoner immediately liberate from his Impriſon- 
ment for that Crime or Offencz; . - = 
And if no Proceſs be raiſed. and execute 
within the Time allowed, or in Caſe of not 
inſiſting at the Diet, and bringing the Proceſs to: WG 
a Concluſion within the foreſaid Space, it ſhall 
be lawful to the Priſoner to apply to the. 
Juſtice General, Juſtice Clerk, or. any of the 
Lords of Juſticiary, or Judge competent re-. 
ſpectiue; and upon his Application and in- 
Kructing, that the limited Time by Law for A 
inſiſting or concluding the Proceſs. is elapſed, WW 
and Inftruments taken thereupon, the. ſaid 
Juſtice General, Juſtice Clerk, Lords of Ju 
ticiary, and Judge competent, ſhall be obliged 
within 24 Hours, to iſſue out Letters or Pre. 
cepts direct to Meſſengers, for charging the 
Magiſtrates, or Keepers of the Priſon where 
the Prifoner is detained, for ſetting him at Li. 
berty, under the penalty of wrongous. Impriſon- 
ment, in Caſe of Delay or Refuſal to grant 
the aid Letters or Precepts, or to ſet him at. 
Liberty after the Charge, without Prejudice 
to the „ of the Priſon, as to his Dues, i 


in 


— 
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i bs all Caſes of Liberation, as formerly before 
. making of this dd 
And the Priſoner being liberate i in Manner 
| Pena, it ſhall not be lawful to put or de- 
a "Lain him in Priſon for the ſame Crime, under 
She Penalty of wrongous Impriſonment, in 
ſe his former Liberation be made known to 
he Committer before the Warrand be granted; 
r in Caſe he be detained after his former Im- 
* Wriſonment is ſufficiently inſtructed to the Keeps 
Vr of the. Priſon, who upon Production of the 
rmer Warrand of his Liberation from his 
npriſonment for the fame Crime, ſhall be 
bliged to ſet the Priſoner forthwith at Li- 
erty, unleſs there be new Criminal Letters 


if iſed before the Commiſſioners of Juſticiary, 
r 3 duly execute againſt the ſaid Priſoner; In 
„ Which caſe, 'tis hereby declared lawful to 
d 9 priſon him of new, though the ſaid Letters 
e raiſed for the fame Crime for which he was 
485 Þrmerly incarcerate, and it-ſhall be lawful to 
_— Wprehend and ſecare him at the Time of exe. 
de urting the ſaids Letters, or at any Time there- 


tier before Trial, and to detain him till his 


re 
i. rial, or that he be ſet at Liberty in the * 
. burſe of Law. 


And His Majeſty, WY Advice * Conſent 


int 
at ; dreſaid, Ordains his Majeſty's Advocate to 
ice Wilt in the ſaid Libel, and proſecute the ſame 


5 1 Pa final Sentence, within 40 Days after the 
2 | lai d 


0 
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laid Priſoner is of new incarcetate thereupon, 
. unleſs the Delay be upon the Application, or at 
the Deſire of the Priſoner ; wherein, if the 
King's Advocate failzie, the Diet is to be de. 
ſerted fimpliciter, and the Priſoner ordained to 
be ſer at Liberty from the ſaid Impriſonment. 

And the Proceſs not being duely profecute as BF 
aforeſaid, and the Diet thereupon deſerted, 
His Majefty, with Advice and Conſent fore- : 
faid, declares the Party impriſoned a ſecond I 


Time as aforeſaid, to be for ever free from all 


Queſtion or Proceſs for the foreſaid Crime or Of: : 


fence ; providing always, That in caſe of Im- Wi 


priſonment for Treaſon, the Priſoner ſhall not 
have Acceſs to apply for prefixing of a Diet 
for Proceſs for 40 Days after his Impriſon- 2 
ment, which are hereby allowed for preparing 


of the Proceſs ; after elapſing of which Time, 1 | 
the Lords of his Majeſty's Privy Council, or 
Lords of Juſticiary, or any one of them, are |”. 
hereby required, upon the Application of the 


Priſoner, to iſſue forth Precepts as in other 
Caſes. And in Caſe of not inſiſting, orproſecut- 
ing the Proceſs as aforeſaid, the Priſoner ſhall 
be liberate upon ſufficient Bail, to compear at 
any Time when called, within 12 Months, for 
his good and peaceable Behaviour in the mean 
time, the ſaid Bail not exceeding the Double 
of the Bail in other Crimes, 

Declar- 


q ! 
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Declaring; that the 1 provided by 
Inis preſent AR, is only to be underſtood from 
mpriſonments far the Cauſes foreſaid, and with- 
put prejudice of all perſonal Diligence or Im- 
Priſonments for Payment of Debts; or upon 
Pentence; or for any other Cauſes than theſe a- 
Pove expreſt, in the ſame Way and Manner, as 
as competent before the making hereof. = 

And ſicklike, it is hereby provided and decla- 
ed, that this preſent Act is no ways to be ex- 
ended to Coallitrs or Salters, and the ſame is 


8 
|: 
; 


n 
4 
— 

bs 


i 


vithout Prejudice or Derogation from former 

aws, requiring Bail to be given by Chiftians, 
W.:ind-lords of others in the Highlands ; reſerv- 
Ig likewife Commitments, Impriſonments, 
Ind the Proſecution of Thefts, Robberies, and 


* ' 
* 
% 

- 


4 Depredations in the Borders and Highlands, 
r ccording to the former Laws and Cuſtoms, a- 
e Thing in this Act notwithſtanding; without 


Prejudice alſo to inferior Magiſtrates, Judges, of 
Juſtices of the Peace and Conſtables, to take Se- 
Eurity of Perſons for their good Behaviour, and 
eeping of the Peace, as they have been in uſe 
ormierly to do, or to impriſon in order to a 
rial, for Indignities done to the ſaid inferi- 
r Magiſtrates, Judges, or Juſtices of the Peace, 
r to impriſon Parties Diſobedient and Contu- 
nacious to Church Cenſures, Vagabor ds and 
Maſterful Beggars; or to impriſon for Riots, 
doods, and Batteries, or Perſons found aQing 

E 2 i 
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in Tumults; or for Drunkenneſs, Sabbath. brei 
ing and Swearing, Uncleanneſs, Pickeries a | 


by offering Bail, and demanding a Trial 


ſurection, Commitments may proceed 9 0 


Number, upon Suſpicion of Acceſſion then 


Magiſtrates or others wrongouſly detaini 


13 h. 4 d. for a landed Gentleman, L. 
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Thieving. For which Cauſes, or any of thei 
It ſhall de lawful to proceed as formerly, ti i 
Perſon impriſoned ki always his Rela 


above. 
As alſo providing, that, in the Caſe * + 
minent or actual Invaſion, Rebellion, or 


der of the Privy Council, or any five of 


without being liable to any Penalty for q 
ſaid Commitment, the Perſon impriſoned u 
ing always his Relief for Trial of Liberal | 
as aforeſaid, : 

And his Majeſty, without Conſent forelaſ 
Statutes and Ordains, That the Pain of wrolf 
ous Impriſonment ſhall be L. 6000 fu 
Nobleman, and L. 4000 for a landed Gen 
man, and L. 2000 for every other Gentlen 
and Burgeſs, and L. 400 for other Perſons, 

And if any Priſoner be detained after e 
ſing ofthe reſpective Days in Manner aboyey 
ſcribed, for obtaining his Liberty, the Judy 


ſhall be liable in the Pains following, vz. 
L. I oo for each Day for a Nobleman, IL. 


6 fb, 8 d. for other Gentlemeri'and Burgelk 
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L. 6 13 /h. 4 d. for other Perſons. A 
further, Fall loſe their Offices, and be inca- 
pable of publick Truſt, by and attour the Pains 
Wbove ſpecified, and the Penalty to belong to 
he Party impriſoned; and Proceſs to be com- 
Mpetent for the fame before the Lords of his 
| WM2ajefty's Privy Council, or before the Lords 
f Council and Seſſion, to be diſcuſſed by them 
þ ummarily, without abiding the Courſe of the 
Noll. 
| | And it is hereby declared, That the above 
WT cnalties ſhall not be modified by any Power 
rar Authority whatſomeyer. 
And his Majeſty, with Advice and Con- 
nt foreſaid, extends this Act for preventing of 
rongous Impriſonment, to the Caſe of all Con · 
ments, not either conſented to by the Party, 
0 inflicted after Trial by Sentence: 
And further, Diſcharges all cloſs Imprifon- 
Wents, beyond the Space of eight Days from 
eue Commitment, under the Pains of wrong - 
us Impriſonment above ſet down. 
As alſo, That no Perſon be tranſported furth 
this Kingdom, except with his own Con- 
nt given before a Judge, or by legal Sen- 
ace, certifying Judges and Magiſtrates, and 
| others who ſhall give Order otherwiſe for 

e ſaid Tranſportation, as likewiſe, all ſuch 
ho ſhall tranſport any Perſon without a law: 
Il Warrand from a Judge or Magiſtrate, that 
E 3 he 
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he ſhall be liable to the foreſaid Pains d 
wrongous Impriſonment, as alſd, of being def 
prived, and declared incapable of all public | 
Trot. - "IM 
And his Majeſty, with Advice and Conſe 
foreſaid, enacts and declares, That Action and 
Proceſs for wrongous Impriſonment ſhall pre. 
ſcrive, if not purſued within three Years afteſf ; 
the laſt Day of the wrongous Impriſonment | 
and Proceſs being once raiſed, the ſame ſhal : 
preſcrive, if not inſiſted in yearly thereafter, | 
And it is hereby ftatute and ordained, bp 
Advice and Conſent foreſaid, That no Men] 
ber of Parliament, attending, ſhall be impriſa 
ed or confined, upon any Account whatſoms . 
ver, during a Seffion of Parliament, withouf : 
.a Warrant of Parliament, reſerving to th 
High Conſtable and Mariſhal their Privilege I 
and Juriſdictions in the Time of Parliamen 
as formerly. 
And alfo providing, That if any Membeſ 
ſhall happen to commit a Capital Crime, off 
if there be a manifeſt Hazard of the Peach 
any Magiſtrate may attach for ſecuring of thi 
Perſon or the Peace, and deliver the Perſon! 10 
the Cuſtody of the High Conſtable, in orde 
to the Parliament's Cognition the next & 


femur. 


cy 


TI. 
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The Form of the Petition, which the Priſoner 


gives into the whole Lords, if in Time of Seſ« 


fon, or to any one of them, if m Time of Va- 
eance, for Letters or Precepts of Intimation. 


Unto the Right Henourable the Lords Juſtice 
General, Juſtice Clerk and Commiſſioners of 


Juſticiary, 


ne PETITION of C. D. Priſoner in the 


Tolbooth of Edinburgh, 
Humbly ſheweth, 


—Hat where! being incarcerate within the 
ſaid Tolbooth, by Warrand of the Lord 


Juttice Clerk, for the Crime of Murder alled- 


ged committed by me, conform to an Infor- 
mation ſubſcrived againſt me by A. B. In 


which Tolbooth I have continued for ſome 
g conſiderable time, without any Appearance of 


being brought to a Trial; whereby I may vin- 
dicate my Innocence of the ſaid alledged 
Crime: Therefore I humbly addreſs my ſelf 
to your Lordſhips for the Benefit of the Act et 
Parliament, K. William Par. 1. Seſſ. 8. and 
9. Cap. 6. 1701, A for preventing wrongous 
Impriſoument, and againſt undue Delays in 

E 4 Trial, 
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Trials, Raine in the Terms of the - ſaid Ag 
produced the Double of the Warrand of rx my 
Impriſonment, under the Hand of the Keeps 
of the Priſon, _ 
May it therefore plea ſe your Lordſip 65 to 
grant Warrant for Letters of Intima. if 
tion, for charging his Majeſty's Advocate, 
and. Party appearing by the Warrant t 4 
be concerned, to fix a Diet for my Trial, | 
within Sixty Days, in the Terms and © | 
under the ö conta med in ile q 


_ Act. 


. 
- 


The Priſoner ſigns this Petition, or an Ad 1 
vocate for him. Within Twenty four Hour 
atfer preſenting of the Petition, and ſigning 

of the D-liverance thereon, Letters of Inti 's 
mation muſt be given out by the Clerk off 
Court, under the Pains of wrongous Impri-Þ 
ſonment. The Deliverance on this or the. | 
like Petition runs thus. . : 


The Lords gabe General, Juſtice dien] 
and Commiſſioners of Juſticiary, "having 
heard the within Petition, with the Double 
of the Warrant of Impriſo onment, atteſted by 
the Keeper of the Priſon, herewith produced, 
grant Warrant for Letters of Intimation to 
tho Feritioner, to the Effect and in the —_ 
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of the 4 of Parliament within mentioned. 
5 4. 0. I. F. D. 


Follows the Letters of Intimation on : the fore 


— Petition, | 


CEORGE, he the Grace of God, King of 
Great Britain, France and Ireland, Defender of 


the Faith, &. For as much as by Petition gi. 


yen in and preſented to our Lords Juſtice Ge- 
neral, Juſtice Clerk and Commiſſioners 'of 
Juſticiaty, by C. D. Priſoner in the Tobo oth 
of Edinburgh, humbly ſhewing, That where, 
he being incarcerate within the Tolbooth of 
Edinburgh, by Warrant of the Lord Juſtice 
Clerk, for the Crime of Muther committed 
by him, conform to an Information ſubſcribed . 
againſt him by A. B. in which Tolbooth he 
has continued for ſome conſiderable Time, 
without any Appearance of being brought 
to a Trial, whereby he might vindicate his In- 


nocence of the ſaid alledged Crime: There- 
fore he humbly addreſſed himſelf to our ſaid 


Lords Juſtice General, Juſtice Clerk and Com- 
miſſioners of Juſticiary, for the Benefit of the 
Act of Parliament, King Vm. Parl- 1 Seſſ. 
8 and 9. Cap, 6, 1701. A for preventing 
dr _ Impriſonment, and againſt undue Delays 
in Trials, having, in the Terms of the faid 
Act, n the Double of the Warrant 


of 
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of his „ under the Hand of the 
Keeper of the Priſon. And therefore craving 
it might pleaſe their Lordſhips, to grant War. 
rant for Letters of Intimation, for charging 
our Advocate, and Party appearing by the 


Warrant to be concerned, to fix a Diet for 
the Petitioner's Trial, within Sixty Days, in | 


the Terms and under the Certifications con- 
rained in the laid AG, as the faid Petition 


bears. Which Petition, with a Double of 


the Warrant of Commitment, ſigned by the 
Keeper of the Priſon, therewith produced, 
being read and conſidered by their Lordſhips, 
they, by their Deliverance thereon, of the Day 


and Date of thir Preſents, ordained thir our 


Letters to be direct thereon in Manner un- 
der written. Our Will is herefore, and we 


charge you ſtrictly and command, that in- 


continent thir our Letters ſeen ye paſs, and in 
our Name and Authority make due and law- 
ful Intimation to our Advocate or his De- 
putes, and the Party appearing, by the atteſt- 
ed Double of the Warrant of Commitment, 
to be concerned, fo fix a Diet for the ſaid 
C. D. his Trial, within Sixty Days next af- 
ter the Intimation, in the Terms and under 
the Certifications contained in the Act of Parli- 
ament above mentioned. According to Juſtice, 
as ye will anſwer to us thereupon ; the which 
to do, we commit to you conjunRty and ſe- 


verally 


wed wes ns Pw A A wry aA #0 toc 
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verally our full Power, by thir our Letters, 
delivering them by you duly execute and in- 
dorſed again to the Bearer, Given under our 
Sign net, at. Edinburgh the - Day of — 
and of our Reign the R 
Per attum Domi morum Commiſfhonario- 
rum Juſticiarii. 


J. D. Clerk. 


Theſe Letters are ſignet with their own Seal. 


The Letters of Intimation are given to a 
Macer oft Court or Meſſenger to execute, 
which being done, he returns an Execution there- 
of againſt the Advocate and Party concerned, 
to fixa Day for the Petitioner's Trial within 60 
Days after his Intimation (on every Crime ex- 
cepting Treaſon) In which Caſe the Priſoner 

cannot apply for Letters of Intimation till he 
be 40 Days in Priſon, and theſe Days are al- 
lowed for preparing of the Proceſs, whereas 


in other Crimes he may apply the Day after 
he is impriſoned. 


Follows the Copy of the Inttmation given by the 
Macer to the Advocate and the private Party 
concerned. 


1 J. C. Macer to the Juſticiary Court, by 
virtue of Letters of Intimation raiſed at the 


In. 


1 
fa 
2 
"x: 
+ =Y 
. 
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” The Firm of Proceſs 
ance of C. D. Priſoner in the Tolbooth of 
mburgh, (whereof the above is an juſt Co- 
py to the Will) in his Majeſty's Name and 
e I make due and lawful Intimation 
you D. F his Majeſty's Advocate for his 
Highne | Intereſt, to fix a Diet for the Trial of 
| the faid C. D. within Sixty Days next after my 
Intimation, in the Terms and under the 2 
tifications contained in the Act of Parliament 
abovementioned; conform to the principal 
Letters dated and ſignet at Edinburgh, 1 
Day of — and — Lear in all Points. This 
Intimation I make to you this — Day of 
and Year foreſaid, before theſe Witneſles 
. „ * * and *. 
Per alu 3 Cammiſſionariorum 
Juſti iciarii. | Tc G. Macer. 


Follows the Execution of the Copy given to the 
3 and the private Farty concerned. 

pon the — Day of — 17 Years I J. G. 

Flag to the Juſticiary Court, paſt at Com- 
mand of Letters of Intimation at the Inſtance 
of C. D. Prifoner in the Tolbooth of Edinburgh, 
and by vertue thereof, in his. Majeſty's Name 
and Authority, made due and lawful Inti- 
mation to D. F. his Majeſty's Advocate for 
his Highneſs Intereſt, and G. D. private Party 
concerned, to fix a Diet for the ſaid C. D. his 
Trial, within the Space, under the Pains and 
made 


before the Puiciary Court Ty 


wade Certification as is within expreft, This 
1 did after the Form and . of the {aid 
Letters in all Points, by delivering a full 
Double of the {aid Letters to the Will, with a 
fhort Copy on the End thereof, ſubſcribed 
by me, to the ſaid D. F. his Majeſty's Advo- 
cate, and C. D. private Party concerned, both 
perſonally apprehended. Which Copies did 
contain the Day and Date hereof, Witneſles 
Names and Deſignations therein inſert, preſent 
thereat, and hereto ſubſcriving, viz. J. T. E. E 
and T. T: And for the more Verification here- 
of, I and the faid Witneſles have ſubſcrived 
the ſame. J. G. Macer 


— 


So ſoon as Intimation i is given, the Advo- 
cate or private Party, if they have a mind ta 
inſiſt in the Proſecution, prepares an Indictment 
with a Liſt of Witneſſes thereon, ſigned by 
him againſt the Priſoner, and gives it into 
the Clerk of Court, to iſſue out Letters of 
Dilligence for ſummoning the Priſoner, Wit- 
neſſes and Affizers againſt the Day of Com 
pearance in order for his Trial, and this Trial 
muſt come on within the 60 Days, and be 
finiſhed within the 40 or 30 Days as the Law 
directs. 

When the 60 Days are run, and no In- 
dictment execute, then the Priſoner inftrumenss 
the Advocate and private Party, and upon his 
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78 The Form of Proceſs 
Application and inſtructing, that the limited 
Time by Law for inſiſting is elapſed, gives 
in a Petition to any of the Lords for Letters of 
Liberation, whereof the Tenor follows, 


Unto the Right Hiuorr able, The Lords Juſtice 
General, Juſtice Clerk and Commiſſioners of 


Juſticiar 7 | | 


The PETITION of C D. Priſoner in 
the Tolbooth of Edmburgh, 


Hunity Sheweth, 


HAT where upon a figned Informati- 

i on given in againſt me by A. B. for the 
alledged Crime of Murder committed by me, 
he obtained Warrand from the Lord Juſtice 
Clerk, and impriſoned me in the ſaid Tolbooth, 
where Iſtill remain. Being conſcious of my Inno- 
cency, I applied to your Lordſhips, for Letters 
or Precepts of Intimation, directed againſt D. F. 
his Majeſty's Advocate, and A. B. private 
Party concerned, for fixing 2 Diet for my Trial, 
in the Terms of the Act of Parliament 1701. 
And your Lordſhips having granted the De- 
fire thereof, I cauſed charge his Majeſty's 
Advocate and the private Party concerned for 
that Effect, as the Precepts or Letters and Exe- 
eution thereof herewith produced will teſti 2 


4 
1 ” 5. 4 
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And ſeeing my ſixty Days, from the Date of the 
aid Charge are more than elapſed, I do there- 
fore addreſs your. Lordſhips for my Liberation 
in the Terms of the ſaid Act of Patliathent. 
May it therefore pleaſe your Lordſhips, in 

Conſideration of the Premiſſes, to grant 


Warrand for my Liberation, as the ſaid 
Law directs. 


: According 5 Juſtice, : | 
; ——— 


a 


x: 


The Priſoner ſigns this Petition to Ad- 
vocate for him. 


= Follows the Interlocutor on the fred Pe. 
WT 1ition. | 
Tue Lords Juftice General, Juſtice Clerk 
and Commiſſioners of Fuſticiary, having con- 
WF fdered the within Petition; with the Letters 
: Jof Intimation and Execution therewith 
duced, grant Letters or Precepts direct to Ma- 
cers or Meſſengers for charging the Magiſtrates 
Jof Edindurgh and Keepers of their Tol 
within which the Priſoner is detained, to ſet 
him at Liberty furth thereof, under the Pains 
eontained in the AR of Parliament. - 


IL4# KEE. D.-. 


Filba; 


80 22 of Proceſs 


| Tale, the Le ters of lui on the feli 
| Petition, W 


3 


GEORGE byztho-Grace af GOD, King 
of Great Britain, Francs and Ireland, Defende 
of the Faith, To our Lovits 5 In 
Macers, Meſſengers at Arai ſhi 

our Sheriffs in that Part conjunctly and eve iſ 

rally, ſpecially conſtitute, Greeting : .. FORAS |! 

MUCH, AS by Petition given in and preſent 
. ed to our Lords Juſtice General, Juſtice Clerk, 'F 

and Commiſſioners of Tuſticiary, by C. D.Prifo-8 
ner in the : Tolbooth of Edinburgh, humbly 
ſhewing, That where upon. an ſigned Infor 
mation given in againſt the ſaid C. D. by 4 
B. tor the alledged Crime of Murder, he there 
upon obtained Warrand from our Lord Juſtice 
Clerk, for impriſoning the ſaid C. D. within 
the ſaid Tolbooth, where he ſtill remains. 
And being conſcious of his Innocency, he ap 
plied: to our Lords Juſtice General, Juſtice f 
Clerk, and Commiſſioners of Tuſticiary, for 
Precepts direct againſt our Advocate and pri 
vate Party concerned, for fixing a Diet for the 
Petitioner's Trial i in the Terms of the AR of 
Parliament 1701. And our faid. Lords hav- 
ing granted the Deſire thereof, the Petitionet 
cauſed charge our Advocate and Party concer- 
ned for that Effect, as the Letters of Intimati · 
on and Execution thereof therewith prod f 
ce 


ö 
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ea doth teſtif). And ſeeing the 6c Days from 

ehe Date of the ſaid. Charge are more than e- 
apſed, the Petitioner did therefore addreſs 
aur ſaid Lords for Letters of Liberation, in 
rerms af the ſaid Act of Parliament. And 
verefore craving it might pleaſe their Lard- 
u hips, in Conſideration of the Premiſſes, to 
rant Warrand for his Liberation, in Terms of 
S Ihe ſaid Act, as the faid Petition bears. 
„nich petition, with the Letters of Inti- 
Nation and Executions thereof there with pro- 
Wuced, being read and conſidered by their 
ordſhips, they, by their Deliver⸗nce there. 


Nn, of the Day and Date of thir Freſents, 
rdained thir our Letters to be direct there- 
e n in Manner underwritten. OUR WILL 
ce HEREFORE, and we charge you ſtrictly 
nnd command, that in continent thir our Lets 
rs ſeen, ye paſs, and in our Name and Au- 
7 I ority command and charge, the Magiſtrates 
ice Edenburgh. and. Keepers, of their Tolboath, 
for Mithin which the ſaid C. D. is detained, to 
ri t the Perſon of the ſaid C. Di at Liberty 
he forth thereof, under the Pains contained in and 


onform to the Act of Parliament 1 701. Ac- 


ay. {Wording to Juſtice, as ye will anßwer to us 
ier Nhereupon, the which to do we commit to you: * 
er Nonjunctly and ſeverally our full Power, by thir 
iti - Nur. Letters, delivering them by you duly ex- 


cute and indarſed again to the Bearer. Given: 
under 


= $2 The Form of "ws 
1 under our Signet, at Edinburgh, the — 
of and of our Reign the —— Year 1; 
Per actum dominorum commiſſion 

riorum juſliciarii. 

W J. D. Clen 


The Letters are 1 guet with their own Seal. 


Theſe Letters muſt be iſſued out within 24 
Hours after preſenting of the Petition underth 
Pains, of wrongous Impriſonment. 
The foreſaid Letters are execute by a Mau 
or Meſlenger, for charging the Magiſtrates i 
Edinburgh and Keeper of their Tolbooth, n 
all other Magiſtrates within Scotland and Keel 
ers of their Priſons whatſomever, and all oth 

\ Perſons in whoſe Cuſtody the ſaid C. D. 


A 


preſently detained, furthwith to ſer him D 
Eiberty, out of their Totbooths and or A — 
their Warding-places, under the Pain of wron th 
| ous Impriſonment. * fiy 
But if the 66 Days be elapſed, and no Indi 


ment given the Priſoner within that Time, a 

he perhaps ſhall be detained in Priſon for li 

Dues or otherways, after he has obtained his L 

beration ; in that Caſe, if the Advocate or pi 

vate Party has a mind to proſecute the Friſcne 

he muſt be charged with Criminal Lette 

and Warrant obtained fer impriſoning him d 

= new,ordetaining him there for the ſame Crime 
1 and the Procels muſt be concluded within 4 
1 Day 


Ay rhe as ale Court. $3 


Days thereafter, It is to be obſeryed, 8 
Criminal Letters are never execute, exc 

gainſt thoſe who are out of Priſon, or in GA 
where the Priſoner is detained for his Fies, and 
even then as to the Proſetuter or Crime, the 

Ceminal is reckoned our of Priſon, becauſe of 
"I the Letters of Liberation, and be is only de- 

tained for his Fies. 

If the Advocate or his Depute incline to 
proſecute the Criminal, upon the forty Days 
after his Liberation from the ſixty Days, he 
applies to the Lords by a Bill made out and 
ſigned by him or by his Depute, and gives 
it into the Clerk of Court, 140 the Clerk 
writes thereon after this manner. 

' Apud Edinburgum — die menſis — And 
Domini — fiat it petitur to the — Day of 
—— aext to come, and one of the Jucges ſigns 
thereto, with which Bill there is a Lift of forty 
five Aſſizers made out, and fi ws by a Quorum 
of the Lords- 


Follows the Form of the Letters whos out againſt 
a Criminal, whither in Priſon or out of Pri. 
ſon, when the 40 Days take Place. 


GEOR GE, by the Grace of God King of 
Great Britain, France and Ireland, Defend er 
of the Faith, To our Lovits 

Macers, M eſſengers 
at Arms, our Sheriffs in that Part, 'conjunRly y 
1 and 


84 The . 4 "WY 

and ſeyerally, 4 ſpecially conſtitute, Greeting, 
| FORASMUCHAS, it 15 humbly meaned and 
- complained to us by our Lovit D. F. our Ad. 
vocate for our Intereſt, upon C. D. That where 
by the Law of God, and of this and every 
5 governed Realm, the Crimes of Murder 
are ſeverely puniſhable, with all the Aggra- 
vations thereof and Tendencies thereto parti 
cularly by Act of Parliament Vet true it 

is and of Verity, that the ſaid 2 D. is Guilty, 
Actor, Art and Part of the foreſaid Crime, IN 
 »] FAR AS he, of himſelf, or with and by 
| Accomplices, did maſterfully, . out of a mur- 
dering Deſign, and from a propenſe and pre. 
meditate Malice, ly in wait, upon tbe 
Day of — and —— Year, berwixt - — and 
— in the Pariſh of — and County Of = 
at the Place called — or near by that Place; 
and then and there, betwixt the Hours of — 
and in the Night. time of the ſaid Day, 
or upon one or other of the Days of the ald 
Month and Vear, or upon one or other of the 
Hours of the ſaid Night, or Nights of the 
ſaid Day or Days, feloniouſly attack the Perſon 
of E. F. without any Manner of Provocation, 
and that, as he was coming Home to his own 
Houſe, F amily or Place of Reſidence; and 
then and there, or near by the ſaid Place, he of 
= himſelf, or aids Accomplices, did murder 
iT. the aid E. F. with a Durk, Foinard, or ſome 
yi 5 1 80 | | other 
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other mortal Weapon, by thruſting the ſame 
below his left Pap, oppoſite to his Heart, 
whereof he immediately died. And thereaf. 
ter moſt inhumanly and barbarouſly did drag 
him to a Pond near by, where he of him. 
belt, or ſaid Accomplices, threw the ſaid E. F. 
in, on purpoſe to conceal his cruel and wick- 
ä ed Murder, and when miſſed and Search made, 
W he was there found dead. WHICH, or any 
fart thereot, or he being Guilty, Ador, Art 
and Part of the ſaid Crime, being found pro- 
ren by the Verdict of an Aſſize, before our 
Lords Juſtice General, Juſtice Clerk, and Com- 
miſſioners of Juſticiary, he ought to be puni- 
Whed with the Pains of Law, to the Example 
Wad Terror of others from committing the 
Pike in Time coming. OUR WILL IS 
HEREFORE, and we charge you ſtrictly and 
command, That incontinent thir our Letters 
Ween ye paſs, and in our Name and Authority 
Fommand and charge the ſaid C. D. above 
omplained upon, to compear, and to come and 
Wind ſufficient Caution, and Soverty ated in 
he Books of dvjearnals; That he ſhall com. 
pear before ovr Lords Juſtice General, Juſtice 
lerk and Commiſſioners of Juſticiary, © with- | 
n the Tolbooth or Criminal Court Houſe 
if Edinburgh, the —— Day of — next to 
ome, in the Hour of Cauſe, there to underly 
She Law for the Crime abovementioned, And 
: that 


- I» n o TS. ©. 


86 The Form of Proceſs. 


hit * the Pains contained in the Acts d 
Farliament; And that ye charge him perſon. 
ally, if he can be apprehended, and failzieing 
thereof at his Dwelling houſe, and by open 
Proclamation at the Market Cross of the Heal 
Burgh of the Shire, Stewarty, Regality, a 

other Juriſdiction where he dwells, to com 
and find the ſaid Caution and Soverty, ace } 
in manner foreſaid, within — Days nen 
aſter he bees charged by you thereto, under a 
Pain of Rebellion and putting of him to ou 3 
Horn. Whilk -— Days being bygone, anti G 
the ſaid Soverty not found, nor no Intimatiafi 
made by him to you of che finding thereof 
That in continent thereafter ye denounce hin 
gur Rebel, and put him to our Horn, eſchea 
and in bring all his Moveables Goods af 
ow to our Uſe, for his Contempt and DiGi 
bedience, and that you within Fifteen Dari 
- thereafter cauſe regiſtrate thir our Letters witiſf 
the Executions thereof in our Books of Adjourmlfi 
conform to the Act i Parliament made then 
:nent; and it he come and find the ſaid Cautiot 
( Jatimation always being made by him to you 
pf the finding thereof) that ye ſummon an 
Allee akin not exceeding the Number di 
'-rty five Perſons, together — ſuch Witneſs 
bebe beſt knew the Verity of the Premiſes 
vopoſe Names ſhall be given you in Lift ſub- 
:cribed by the ſaid eee or either ol 
| them, 


"Y 
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them, to compear before our Lords, Day and 


. Place 'toreſaid, the ſaid Perſons of Inqueiſt to 

hy W paſs upon his Aſſize, and the ſaid Witneſſes 
d bear leil and ſoothfaſt Witneſſing, in ſo 
tar as they know or ſhall be ſpiered at them, 
ax Perion under the Pain of 100 Merk. 
no According to Juſtice, as ye will anſwer to us 
thereupon. The which to do we commit to 
x vou, conjunctly and ſeverally our full Power, 
by thir our Letters, delivering them by you 
ou duly execute and indorſed again to the Bearer. 
Given under our Signet at Euinburgb the 
iu Day of — and of our * the —— Year, 

17 — 
” Ex dehliberatione Sha Commuſſio- 


| nariorum Juſticiarii. J. D. Clerk 
W The Letters are ſignet with their own Seal. 
if = The Letters being made out, and ſigned 
ii by the Clerk, and given to the bK. or 
nu nis Depute, they are ordered to be execute 
ui againſt the Criminal; and if he be out of 
ere Priſon, Application is made by the Advocate 
na or his Depute, to any one of the Lords, for a 
voie Warrant for apprehending, and putting the 
Criminal in Priſon (or if he be in Priſon, the 
a Letters are to be firſt execute againſt him, 
ſe and thereafter to intimate the Warrant to the 
en i Keeper of the Priſon) and fo ſoon as the 
ub-W Letters are execute againſt the Criminal, if 
oi perſonally and out of Priſon, the Executer is 
m; F 4 — 


ig} 318 


. The Form of Proc. 


a 1 and impriſon him in mot next 


ſure: Tolbooth, therein to remain until he de | 
_ thence liberate in due Courſe. of Law. 
If. the criminal. Letters be at the Inſtance of 


the. private Party, with Concourſe of the Ad 


vocate, the Party muſt find Caution for-report.| 
ing the Letters; but if the Letters be at the Ad. 


vocate's Inſtance only, he finds no Caution 


; becauſe he aſi ex officio. . 
Follows 5 Cory of the See! Cans, given h ; 


the Macer or Maſſonger to the Gi minal. 


x 7 G Macer to the e Court, b g 
v ertue of Criminal Letters raiſed at the In g 
ſtance of B. F. his Majeſty's Advocate, for 


his Highnels Intereſt, againſt C. D. in hi 
Majeſty's Name and Authority command and 
charge you the faid C. D. to 'compear, and to 
come and find ſufficient 'Gaution and Soverty, 
ated in the Books of Adjournkl, that you' ſhall 
compear, before thè Lords Juſtice General, 


Juſtice Clerk and Commiſſioners ot Juſticia 


, within the Tolbooth or criminal Vourte 
touſe ot Edinburgh, the += Day of 
next to come,' in the Hour of Cauſe; there 


0 underly the Law, for the Crime mentioned 


in the ſaid crimidal Letters; and that under 
the Pains contained im the Ads of Parliament. 


a 


OE 5 1 LN es ny, 
* 


| Ang chat you come and find the laid Caution 


and Soverty, acted in Manner forefaid, with · 
in — Days next after this my Charge, un- 
der the Pain of Rebellion and putting of you 
to the Horn, with Certification, conform to 


J the principal Letters, dated and ſignet at En. 


L burgh, the — Day of —— of the which 


0 4 principal criminal Letters, with a Liſt of the 


Aſſizers Names and Deſignations that are to 
paſs upon your Aſſize, and Liſt of the Wit⸗ 
neſſes Names and Deſignations, that are to 
be adduced againſt you, I herewith give you 2 
W jeſt and exact Copy, upon this — Day of 
= —— and — Year, Before theſe Wit. 
neſſes — and — 5 Wer 
E., deliberatione Dominorum Commiſſionari- 
orum fuſticiarn, 
* — D 1 G. Macer. 


Fellows the Execution againſt the Criminal, 


if 
'. perſonally apprehended. 5 


IJ. G. Macer to the Iuſticiary Court, paſt at 
Command of criminal Letters, raiſed at the 
Inſtance of D. F. his Majeſty's Advocate, 
tor his Highneſs Intereſt, and by Vertue theres 
of, in his Majeſty's Name and Authority, 
commanded and charged C. D. to compear, 
and to come and find ſufficient Caution 


and 


Upon the — Day of ww and — Tear, 


| The: Bas Nb 
and Soverty, . ated in the Books of A 
journal, that he ſhall- compear before the 
Lords Juſtice General, Juſtice Clerk and 
Commiſſioners of Juſticiary, within the 
Tolbooth or criminal Court-houſe of Euin. 
Bug, the Day of next to come, 
in the Hour of Cauſe, there to underly the 
Law; for the Crime within mentioned; and 
that he come and find the ſaid Caution J 
and Soverty, acted in Manner foreſaid W 
within the Space, under the Pains, and 
made Certification, as is within expreſt. This 
I. did after: the Form and Tenor of the ſaid 
criminal Letters in all Points, which are dat. 
ed and ſignet at Edinburgh, the — Day of 
by delivering to the ſaid C. D. a full 
Double of the ſaid Letters, with a Lift of the 
Aſſizers Names and Deſignations, that are to 
paſs upon his Afſize, and a Lift of the Wit. 
neſſes Names and Deſignations, that are to be 
adduced againſt him, with a ſhort Copy, by 
Way of Charge, ſubjoined thereto, ſubſcribed 
by me, perſonally apprehended. Which Co. 
py did contain the Day and Date hereof, Wit. 
neſſes Names and Deſignations therein in- 
ſert, preſent thereat and hereto ſubſcribing, 
b. A. oy ry F. G. And for the more Verifi. 


"cation 
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cation hereof, I and the ſaid Witneſſes have 
fublcribed the ſamen. 


4 B. Witnels. 48 WE | 
F. G. Witeb. | 


Aba the reid: e ole ini, @ wy 
perſonally apprehended. 


Upon the — Day of —— and —— 
Year, I J. G. Macer ta the Juſticiary Court, 
paſt at Command of criminal Letters, raiſed 
at the Inſtance of D. F. his Majeſty's Advo- 
W cate, for his Highneſs Intereſt, and by Ver- 
W tue thereof, in his Majeſty's Name and Au- 
thority, commanded and charged C. D. to 
compear, and to come and find ſufficient 
Caution and Soverty, acted in the Books 
af Adjournal, that he ſhall compear be- 
fore the Lords Juſtice General, Juſtice Clerk 
and Commiſſioners Juſticiary, within. the 
Tolbooth or criminal Court-houſe of Ediu- 
burgh,' the —— Day of ——— next to 


come, in the Hour of Cauſe, there to under- 
ly the Law, for the Crime within mentioned, 
And that he come and find the ſaid Cau- 
tion and Soyerty, acted in Manner fore» 
aid, within the ace, under the Pains, and 

made 


2 the few of Prot. 


wade Cerrtiicatiba, as is within expreg 
This 1 did, by leaving a full Double of t 
id Letters, with a Lift of the Aſſien 
Names and Deſignations, that are to pals up. 
on his Aſſize, and a Liſt of the Witnefl, MF. 


Names and Deſignations, that are to be addy. 2 7 

ced againſt him, with a ſhort Copy, by wall ] 

of Charge, ſubjoined thereto, ſubſcribed by me Fatal 

wo the 110 C. D. (with his Wife, Son, Diugb * 
ter, or Servant) and that within the Loc 1 1 
Hole of the moſt patent Door of his dwel * 

Houſe, after ſix ſeveral Knocks given hy 9 


me thereat; becauſe E could not get Fim per 
nally apprehended. And ficklike upon te 
Kid - Day of and Year foreſaid, I 
to che Market Croſs of —— Head Burgh : 
of the Sheriffdom thereof, within which 
Sheriffdon\ the faid C. D. dwells and reſides, 


and his Lands ly; 4 And thereat, after the 7 ow. 
crying of three Oyeſſes, open Proclama. iſ of | 
tion, and publick reading of the within writ | ;;. 


ten Criminal Letters, I, in Name and Au- 
thority foreſaid, commanded and charged the 
Bid C. D. to compear before the ſaid Lords, 
Day and Place within contained, and that 
within the Space, under the Pains, and made 
Certification as is within expreſt. This I did, 
by affixing and leaving a full Double of the 
Kid Letters, with a Liſt of the Aſſizers Names 
and Deſignations that are to paſs upon his 

| Aſſize, 


3 before the Ju ftictary Court. 


k fhze,. and a Lift of the Witnefles Name 
a Deſignations, that are to be adduced a 
inſt him, with a ſhort Copy, by Way of 
Fharge, ſubjoined thereto, ſubſcribed by me, 
and upon the ſaid Market Croſs, for the | 
kid C. H. becauſe I could not get him pero 
nally apprehended. All which, Copies dia 
»ntain the Day and Date hereof, Witneſſes 
mes and Deſignations therein inſert, pres 
Int thereat, and hereto ſubſcribing, vin. A. A 


| 2 
* 


. ——— — ———————— — 


Wd F. G. And for the more Certification hers. 
. 1. and the ſaid Witneſſes. haye ſubſcribed 
7 e ſamen. MALO 1 RY 5 

: A. B. Wines. J. C. Mawr: 

"| | E: G. Witneſs, 

s | 

e f leur the Copy to be given by the Macer to each 


ds 


— 
. 


8 of the Witneſſes, contained in the Liſi given 1s 
be Criminal. | 


I 7. G. Macer to the juſticiary Court, by 
Fertue of Criminal Letters raiſed at the In 
ance of D. his Majeſty's Advocate for his 
igneſs's Intereſt, againſt C. D. in his Mae 
's Name and Ab ſummon, warn ate 
arge you, — to * before the Lords 


Juſtice : 


94 The Form of Proceſs” 
Juſtice General, Juſtice Clerk and Commili, i 
oners of Juſticiary, within the Tolbooth (if 


Criminal Court-houſe of Euinburgb, the 
Day of —— next to come, in the Hour ff 


Cauſe, to bear leil and Joch faRt witneſſing) Ev 
ſo fax as you know, or ſhall be ſpiered at yo 


8 the ſaid C. H. his Cullinefßt of the Crime 1 | 


againſt him, under the Pain of 1% 
— "This I give you upon this — D 


— — and — £ 


Ex deliberatione Dominorum Cotimiſ|: | 


, onariorum fuſttciaru, 


moning the Witneſſes. 
Upon the —— Day of —— and — Year, 


J. G. Macer to the Juſticiary Court, paſt i 


| 


—17— Year, before theſe Wirnellaſ | 


7. G. Mags | 
Follow; the er given by the Macer no tk - 


4" 
| 


Command of Criminal Letters raiſed” at the 


Inſtance of D. F. his Majeſt'ys Advocate, fot 


his Highneſs Intereſt againſt C. D. and by Verf 1 


thereof, in his Majeft'ys Name and Authority, 
ſummoned, warned and charged 
— and — to compear before the Lords 
Juſtice General, Juſtice Clerk, and Commiſſ- 
oners of ſuſticiary within the Tolbooch or 
Criminal Court-houſe of Eadmburgh, the — 


Day of next to come, in the Hour of 


Caule 


4 conform to the ſaid Criminal Letters in all 


before the Juſticiary Curt. 95 


- Cauſe, to bear leil and ſoothfaſt w itneſſing, 


in ſo far as they know or ſhall be ſpiered at 
them anent the ſaid C D. his Goll hel of the 
Crime libelled, ilk one of the ſaid Wineffes, 
under the Pain of 100 Merks. This 1 did 


Points, which are dated and ſignet at Evimburgh 


- the — Dy of —, by delivering to the faid 


—— and — 2 ſhort Copy ſubſcrived by me 
(perſonally apprehended) and by leaving tothe 
faid — and — an ſhort Copy ſubſcrived by 
me, within each of their Dwelling-houſes, with 
their Wives or Servants, becauſe I could not 
get them perſonally apprehended. All which 
Copies did contain the Day and Date hereof, 
Witneſſes Names and Deſignations therein in- 
ſert, preſent thereat, and hereto ſubſcriding, be- 
fore theſe Witneſles A. B. and F. G. and for 
the more Verification hereof, I and the ſaid 
Witneſſes have ſubfcrived the ſamen. 


4. B. Wines, . & Macer. 
F. G. Witneſs. oF os 


Follows the Form of the Copy given to each of 


the Aſruers contained in the Liſt given ts the 
Cremmal. 


I J. G. Macer to the Tuſticiary Court, ſum- 
mon you to 2 before the Lords Juſ 


tice 


* * * 


96 898 The Row of Proceſs. 


_.. tice General, Juſtice Clerk and Commiſſioner, 
cot Jufticiary,'within the Tolbooth or Criminal 
Court Houſe, of Edinburgh, the — Day of ff 
. ——next to come, in the Hour. of Cauſe, o 
paſs upon the Aſſize of C. D. Priſoner within . 
- the Tolbooth of Ei nburgh, under the Pain of = 
100 Merks. This I. give you pon the — 
5 Dayot——and Year. * 
| Z G Macer 


Follows te Execution gi eve C 5 al. 


' 


127 'Uponthe Dey 3 17 — e Wwe | . 


warn'd and charged, the Perſons aftermention. M 


| Macers to; the Juſticiary Court, ſummon'd i” 


= to compear before the Lords Juſtice. Gene. MK 


ral. Taſtice c. Clerk and Commiſſioners of Juſti- 
- ciary, within the Tolbooth or- Criminal Court. J 
houſe of Edinburgh, the — Day of — nen 


to come, in the Hour of Cauſe, to paſs upon the 


Aſſize of C, D. each under the Pain of 109 . 
Merks, vi. 8 4 


Frrſor. 


enſonaly afprebended. 


1 
A. M. Gold- {miththere, 


RN Te 
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Copies left at their Dwel- 0 
ling-Houſes. 


H. C. Merchant in Eu 
burgh, 

. 15 Copper ſmith 
there, 

"WF. Copperſmith 

| there, 

Merchant there, 


7. Jeweler there, 
A. Merchant there, 
„ Bookſeller there, 
Merchant there, 
. Wright there, 
Vintner there, 
. Merchant there, 
. Vintner there, 
Wright there, 
Merchant there, 
"if Baxter there, 
D. Merchant there, 
. C. Merchant there, 
A. AJ Copper · ſmith there, 


IN. 


822 


W.W. Merchant . 
F. d. Mucer. 


The 


| gs 2 Ern if Proceſs 


| the Priſoner, upon the induciæ legales, as t 


- neſſes and Aſſizers, to the Clerk of Court, " 1} 


® -& 


T 
t © 


De! 


The criminal Letters being execute again 


his Compearance; the Friday or Saturday be 
fore the Day of Compearance, the Advocah 

or his Depute, delivers in the criminal Letten 
with the Executions againſt the Pannel, W. 


caſe the Priſener, or his Doer, ſhould call fu | 
them, and have any Objections againſt di 
ſame; which, if the Priſoner, or his Dog 
borrow up the Proceſs, the fame is retumdſ 
to the Clerk that ſame Day, or upon the, Dy 
of Compearance before the Cauſe is called. 
The Day of Compearance being come, at 
Witneſſes and Affizers being called, the Lon 
having met and come to the Bench, the Cle 
iner the Sederunt of the Judges proſe, 1 4 
the Book, wa; Y 


uri uſiciarii HD. N. Regis, tema in * q 
torio burgt de Edinburgh — die men 
— anno domin' —— per nobilem & polen | 1 

tem comitem — juſticiariam generalem, 
bonorabiles viros . fuſti Hctarium cleric 
domino: & —  commiſſionarid 
| julticiarii di. F. D. N. regis. 
Curia legitime aſirmata. 


The 


The 


| The Libel being read, the Preſes  afts the 
antel, What he has to fay to His Libel or 
dictment? The Panel denying the Crime, 


ook. 
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The Friſoner, being ſent for, by a Macer 


Court attended 55 4 Guard, and enters 


| | e Pannel, the Lords deſire the Macer to 
Dmmand. Silence, the; Clerk being ordered 
| read the Libel againſt the Pannel, ahd the 


nel. deſired to take. Notice cv, 


28 it is libelled, the Clerk weites in che 


1 
lan. 


„ 


C b. ce Fab n ie Minde 


D. F. bis Majeſty's Advocate, for his High- 
> Intereſt, as guilty of the Crime of Mur. 


>: committed by him in Manner mention- 


in the criminal Letters, raiſed it him 
ereanent, 


: 


100 The Form f Proceſs 


The Clerk writes the Adrecites Name if 
| the Book thus. 


i 
ft urn. |Procurators i in Deſauſ 4 


Mr. D. F. his Maje- | 
ſty's Advocate, 
Mr. C. E. his Majeſty's 

_  Halicitor, 
Mrs. 7, B. and 7. F.“ 
Advocates, 


After the Pannel has denied the Libel WW... 
Advocates begin and plead in his Defence | 
va voce. 

The Uſe and Cuſtom hitherto obſerveiif 
that Court, of Advocates their cictating i 2 
the Clerk's writing of the Defences, . 
plies, Quadruplies, and forth, for the I 
tender and Purſuer, is now diſcharged i 
faid aſide; and in Place thereof, his My 
ſty's Advocate, or other Advocates or Proq; 
rators for the Defender or Pannel, debate! 
Relevancy. viva voce. And after the ſaid l 
pute is ended, then Time is allowed, by Mates 
Lords, Judges of the ſaid Court, to the Ef the 
after mentioned, vz. That the King's Adi. . 
cate, or Advocates or Procurators for the | 
ſuer, do, within the Space of Forty ef 


— | ou 


before the Fuſticiar) Court. 10x 
urs, give into the Clerk of Court his Infor. 
ation, in Writing ſubſcribed with his Hand; 
ad that the Advocate or Advocates for the 
nel may take it up, and give in their An- 
eers in Writing alſo under their Hands, with- 
other Forty eight Hours; which Informa- 
n and Anſwers are by the Clerk recorded 
the Books of Adjournal, in Place of the 
reſaid written Diſpute formerly in Uſe. 
Wd then, at the Adviſing, the ſaid Informa- 
n and Anſwers are firſt read in open Court; 
if any Thing be found new, on either 
We, and not noticed by the other Party, the 
rties or Judges point the ſame to the other 
ty concerned, and hear both Parties there- 
viva voce; the Clerk minuting in Preſence 
W and at the Sight of the ſaid Judges, what 
further debated : And then the Judges 
eeed to the adviſing, which is done with 
Doors. Vide Wm, and Mary, Parl. 1, 
i FF: 5. Cap. 4 ST ants 
che Pannel is poor, he applies the Lordy 
Lawyers, as is remarked in Page 40. 

but where the Pannel is prepared to an- 
r to his Libel or Indictment, and his Ad- 
ates ready to debate the Relevancy thereof, 
the Lawyers begin and plead in his De- 
e : In which Debate, the Circumſtances 
the Crime, and Commiſſion thereof, are 
n ſpecjal Notice of, But if the Indict - 
8 3 ment 


Pre 
ae 
id! 


by! 
Fit 
Ad 
el 


ely 


Ho | 
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ment be libelled on a ſpecial ue den 
diſputing of the Relevancy. | f 
Whatever Heads of Defence are prope 
ys ana: Lawyers, the Lord Ady xa 
or. other Lawyer him, commits ij 
faids Heads ro Writing ; ; and in taking ot Mai 
fame, the Pannel's 3 fake the | 
Notice. * 
But if the Pannel haps any "ory Obje 
ngainſt che Libel or Indictment, his 
Execution againſt him, or Execution 0 
the Witneſſes and Aſſizers, and ſuſtained 
the Lords, and the Forty Days ery ww 
the Trial cannot be concluded within d © 
then the Diet is deſerted, and the Pa any 
bet at 'Liberty, nerer to be tried for! ; jerk 
nme. 0 | 9 rlue 
And in caſe of no Ae „. 
the Trial goes on in common Form. T5 


The Objections againſt the Pannol's/ W- = C 
and Executions, are firſt proponed, before! to th 
dip-into: the Objedtions aguinlt. the Libet > 
Na $7. if . dain 
And if at pleading, the Pannel or his Mime, 
Pr obſerre that there is not Fifteen of 4 
Forty five Aſfizers preſent, they may andi n. 
object againſt it; which if they do, the L 
ſtop the pleading, and cauſe call 'the Lif 5 


Altern 125 15 12 be not Fiſjoen pr 8 his 


2 


fore the Fubiciary; Genrt: 103 
e Diet is continued, and the abſent Aſſizers | 
Wnlawed in One hundred Merks. 

a In all criminal Purſuits, the Defender or 
Wis Advocate is always the laft Speaker, er- 

pt in the Caſes of Treaſon and Rebelliop 
zainſt the Sovereign. 

[ After the Pleading is oyer, the Preſes or- 
zins both Parties to give in their Informati- 
co the Clerk of Court, in order to be re- 
aded; which the Clerk e to . 
acer thus. 


The Lords Juſtice General, Juſtice Clerk, 
Wd Commiſſioners of Tuſticiary, ordain both 
; Wrtics to give in their Informations to the 
erk of Court, in order to be recorded; th 

Wrſuers to give in theirs, againſt Wedneſday 
, at Six a Clock at Nig ht; and the Pan- 
7 to give in his againſt Friday thereafter, at 
4 Clock at Night, and Copies to be given 
to the Lords, And continue the Cauſe to 
at Day Seven-night at Nine a Clock. And 
dain Aſſizers and Witneſſes to attend at that 
ime, each under the Pain of One hundred 


lerks: And the Pannel to be carried back to 
iſon. 


If there is any Need of an Exculpation, the 
annel may apply for it, at or before plead- 
a his Cauſe (and is generally contained in 
| G 4 the 


104 E Form of Proceſs 
the Information which the Judges new 
omit to grant. And in caſe any of the E 
gences, at the Time, be at a Diſtance, 4 
Lords grant a competent Time for executi 
the ſaid Exculpation; and until that Day i 
ſigned, the Diet 15 continued. This 7 b 
lay being at the Deſire ot the Pannel, is u 
to be reckoned up in the Forty Days. ; 
The Tenor of the Exculpation is, for cit 
Witneſſes for proving the Panel's Allegif 
ons againft the Libel or Indictment, al 
what wat EY or Objections he has to 
pone againſt the Witneſſes and Afſizers gin 
him in Lift. 
A Double of the Lift of Witneſſes, ci 
for the Pannel, muſt be given to the An 
| cate, or private Party, or bath, (Vide Cl 
II. Parl 2, K. 3. Cap. 16.) in caſe tl 
have any Taing to object againſt them, A 
an Execution of Delivery 1s given by thel 
ecutor, for the Pannel's Safety, It thi 
forgor, it will invalidate his Exculpation, # 
— 5 him the Benefit thereof, 
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Follows the Form of the Exculpa tion. 


GEORGE by the Grace of God King 
of Great Britain, France and Ireland, Defen- 
der of the Fairh, to our Lovites | 

Macers, Meſſengers at Arms, 
our Sheriffs in that Part, conjunctly and ſeve - 
rally, ſpecially conſtitute, greeting. FOR A8 
MUCH AS, it is humbly meaned and ſhown 
to us, by our Lovit C. D. Priſoner in the 
Tolbooth of Edmburgh, That where the Diet 
of the criminal Libel, raiſed at the Inftance 
of A. B. with Concourſe of D. F. our Ad- 
vocate, for our Intereſt, . againſt the ſaid C. 
D. for the Crime of Murder, alledged com- 
mitted by him, in Manner mentioned in the 
Indictment or Libel raiſed againſt him there- 
anent, was, by our Lords Juſtice General, 
Juſtice Clerk and Commiſſioners of Juſticia- 
ry, continued to the —— Day of ———— 
next to come; and the ſaid C. D. havi 
proponed ſeveral relevant Defences, for eliding 
of the ſaid Libel, and alſo having ſeveral re- 
levant Exceptions and Objections, competent 
for him to propone, againſt the Witneſſes and 
Aſſizers given him in Lift, whereof he will 
be heavily prejudged, in reſpect of the Per. 
emptorineſs of criminal Diets, unleſs he ob. 
tain our Warrant and Diligence, for citing 


Witneſſes 


O . The Frmaf Proceſs 
25 eſſes to proye the ſame in Manner un- 
derwritten. OUR WELL IS HERE. 
FORE, and we charge you ſtrictly and com- 
mand, that incontinent, thir our Letters ſeen, 
ye paſs, and in our Name and Authority, 
ſummon, warn and charge ſuch Witneſſes 
Who belt know. the Verity of the faid De: 
fences, Exceptions and Objections proponed, 

or to be proponed by the Complainer, whoſe 
Names ſhall be given you in Liſt ſubſeribed 
dy him, to compear before our ſaid Lord 
a __ Juſtice General, Juſtice Clerk and Commiſ- 
oners ot Juſticlary, within the Tolbooth or 
criminal Court. houſe of Edinburgh, the 
Day of next to come, in the Hour of 
Cauſe, to bear leal and ſoothfaſt Witneſſing, 
in ſo far as they know, or ſhall be ſpeired at 
them, anent the ſaid Complainer's Innocenc 
and Exculpation of the Crime libelled a: 
gainſt him; ilk Witneſs under the Pain of 
One hundred Merks. According to Juſtice, as 
ye will anſwer ta us thereupon, Sc. Given 
under our Signet, at ker, the Day 
of — and of our Reign the — Year 17 
Ex deliberations Dominorum Commiſſi- 
onariorum Juſticiarii. | 
+ D. Clerk. 


"Theſe 


n 
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Theſe Letters rals on a Bill Ggned by any ri 
of the hors ahd are e with their Gn 


Seal. * 


Follows the Execution upon Delfvery of the Lift 


NY of ile Panne Witteſſes 4 10 te Aan, of 
i te Party, or buth. 


* 
* * * | | 
wat * U — * _ * _ . on ns . I wa 
; OS OSS CEE IS ES ET er i ern tn = 


W Years I J. G. 
Macer to the Juſticiary Court, by Vertue of 
Letters of Exculpation, raiſed at the Inſtance 

of C. D. Priſoner in the Tolbooth of Hinburgb, 
againſt- Witneſles, ' for the Alleviation 9. 
the Crime alledged againft him, and pro- 

ving his Innocence thereanent, in the Teams 
bf the Act of Parliament, gave in à Lift of 
Witneſſes Names and Deſignations, ſubſcribed 
by the ſaid C. D. and to be adduced: by him 
in the ſaid Cauſe, to D. F. his Majeſty's Ad- 
vocate, and A. B. private Party concerned, 
to object againſt them, as they ſhould ſee 
Cauſe. - This I did after the Form and Tenor 
of the ſaid Letters in all Points, by delive 
to the ſaid D. F. his Majeſty's Advocate, 
A. B. private Party concerned, a Liſt of the 
Names and Deſignations of the ſaid Witneſſes 
to be adduced - the faid C. D. . (perſonally 
apprehended) This I did before theſe Wit. 
alles A. C. and C. B. And for the more Veri. 


fi-aticn 


£4 


- 108 e Prim of Proceſs 
fication hereof, I and the ſaid Witneſſes have 
ſubſcribed the ſamen, 

| FE Macer 


„ 


Lala, the Informations. 


INFORMATION for his Majeſty's Ad- 
vocate for his Highneſs Intereſt, 


AGAINST. 


C. D. of — Priſoner in the Tolbooth of 
Euinburgb, Pannel, 


HE faid C. D. is cri as Guilty, Art 
and Part, of wilful and premeditate 
Murther, at leaſt of Murther and Homicide : 
In ſo far as, upon the Day of —in 
the Pariſh of — and County of with a 
Durk, Poinard or ſome other mortal Weapon, 
he wounded the deceaſt G. B. below his left 
Pape oppoſite to his Heart, whereof he im- 
mediately died, and thereafter did drag him to 
a Pond near by, where he threw him in, and 
when miſſed was there found dead. 

The Libel, in the firſt Place, charges the 
Fact, as proceeding from a cauſeleſs lll will 
and Reſentment the Pannel had conceived a- 
gainſt the Defun&, who at the Time the Wound 
was Siren, had done nothing that could be 
Pre. 
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pretended as a Colour or Cauſe of Proyocations 
246, The Circumſtance of premeditate Malice 
and forethought Fellony is likewiſe charged. 
atio, Art and Part is alſo charged againſt 
the Pannel. „ e 
At calling before the Lords of Juſticiary, 
againſt the firſt Branch of the Libel, it was ex- 
cepted, that the Libel was too general, particular 
Circumſtances not being expreſt, from which 
the cauſeleſs Ill: will or Reſentment mentioned; 
and Forethought and premeditate Malice could 
be inferred, whereby the Pannel was deprived of 
the Benefit due to all Pannels when tried for 
their Life, to exculpate himſelf, by ſhewing, 
that if at any Time, prior to the Time men- 
tioned in the Indictment, there was any A 
pearance of Grudge or Quarrel between the 
Defunct and him, there was an After-recon- 
ciliation and intire Friendſhip. And it was 
faid, that general Libels ought not to be ſuſ- 
tained. "04 ©7 ant 

To this it was anſwered, That a previous 
Grudge is charged, and that the Deceaſt 
was invaded without any Manner of Provoca- 
tion, which is the ſtrongeſt Evidence of Fore. 
thought, Nor will it be found, That in Libels 
of Forethought Felony, it is uſual or neceſ- 
fary to libel all the Circumſtances from which 
the Forethought may be preſumed, eſpecially 
when the ſpecies facti is charged in that Man- 
ner, 
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It Py hf re, oy; 


ner, agaffords the Preſumption.of Forethoughe, 9 
ſetting forth, that the Wound WAS given With, 
out, any, Manner of Prorocation on che Farto 
the Defünct at that Time: Neither can it 
be thought unfair with regard to. the Pannel, 
WhO if he had any relevant Ground of Excul. 


hip „with the Defunct, totake off any 
of. preced Gbarrels, whereof he could not 
be; ignorant; and ſtill there muſt be le Ground 
of Complaint, where no Reaſon. of Exe. 
culpation-is offered, whereby the Fannel can, be 
allowed to adduce aProof, which'tis. believed. 
is without Contradiction, the Caſe upon. the 
ft Branch, ofthe Libel... Mo Cant} | 

As tothe two laſt Branches of the. Libel, 
it Was alledged, that ſeveral Circumſtances at- 
tending the Fact complained of were conceal 
ed; which when opened, afforded the Pannel 
plain and obvious Defences. -- And therefore 


it was informed, that the Pannel, a Perſon. 


to Peace and intire Friendſhip with 


the Deſunct, chanced to be in Company with 


him about the Time charged in the Indict- 


by Words, but by preceeding ſo far, as to 


throw him into a Dich, where the. Panhel 
Wasin harard of pecithing, being, extreamly- 


Drunk ; that getting up, heated with Liquor, 
and 


ion, would have Access to: prove, Lien 


mont, with one J. K. and others, that J.-A. 
gave him the higheſt Provocation, not only 
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and ſo. extreamly provoked, he drew is 
Durk and puriued J. I. and that the De- 
funct thruſting himſelf between them caſtally, 
received the Thrut aimed at another. a 
From theſe Circumſtances, it was. pled for 
W che Pannel, that if he did kill the DefunR, it 
was a mere Miſadventure, rather a Misfor- 
tune as a Fault, and in no Event could ſub- 
ject him to the pena ordinarid. For that Imo, 
In theſe Circumſtances, had he killed the aid 
A. the Pain of Death could not have been i in- 

flied, either by the Law of GOD, the com- 

mon Law, nor. by the M unicipal Law of the 
= Kingdom, neither by the Laws of other well 
governed Realms; particularly by the Laws 


ot our neighbouring Nation, in regard the 
Fact was done by Suddenty, by a Perſon at 
W Drink and highly provoked. 

1 And Imo, As to the Law of GOD, Exod. 
XX]. Chap. and 1g. Ferſe was appealed to, 
where it is ſaid, That if a Man h) not in wait, 
8 there was to be a Place. appointed whither be 
aud ſh, which ſeemed to require Fore» 
. I thought, and the Xxxv. Clas. of Numb. Verſe 22, 
where it was ſaid, That if any one thruſt an- 
other  ſaddenty without Enmity, the Gongregation 
was to judge between the Slayer and the Reveng- 
er of Hlud: From which it would ſeem, that 


8 of Sudden ty was not puniſhahle by 
eat 


To 
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To this it was anſwered, that in the Law 
vf GOD, the general Rule was, Vhoſo /heddeth 
Man: Bbod, by Man ſhall bis Blood be ſted 
And at the Hand of Man, and at the Hand of 
every Mans Brother, and at the Hand of every 
Beaſt was the Life of Mun tobe required, Gen We... 
Chap. ix. That by the Law of Moſes, Death of 
a Suddenty was plainly Capital, nor had the 
Man- ſlayer the Benefit of the City of Refuge; 
but where the Slaughter was mere Misfortune 8: 
and caſual, which was plainly the meaning Bi 


of the Words in Exodus, If a Man h not nM 


wait, but God deliver him into his Hand, which 


could not with any Propriety be underſtool . 
of Slaughter committed. adi 
And this Matter is clearly explained in the 
xxxv, Chap. of Numbers, where he who ſmites Ne. 

with an Inſtrument of Iron is called a Mur 
therer; and where it is ſaid, That he who mim ¶ N eap 

with throwing a Stone, or with a Hand.weajo il 
of Wood, wherewith a Perſon may die, and kf 
die, the Murtherer is ſurely to be put to Death. 
And then the Law proceeds plainly to treat MW 
of Caſes, where Death enſues from Strokes Wl 
or Thrufts of a Weapon not deadly; and there 
it requires indeed Hatred and Enmity, but if 
it be done ſuddenly and without Enmity, - of 
in the 23. verſe, with any Stone wherewith 4 
Man may die, ſeeing bim not, and was not hit 
Enemy, nor ſought his Hers, then the Congregs 
A 1 


a 1 * - 
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g on %as to judge between the Slayer and the A. 
ner of Blood. From which 'tis plain, that 
au ghter upon Suddenty, even without Fore- 
Wought or previous Enmity, was capital by 
De Law of Moſes; if the Wound was given 
lith a lethal Weapon, except when it was 
ne by mere Chance, as by throwing a Stone 
hereby a Man may die; the Perſon who 
Wrew it ſeeing him not, and ſo at no Time 
s his Enemy or ſought his Harm. And 
s is the Caſe mentioned xix, Chap. of Deut. 
verſe, where it is ſaid; Whoſo killeth his 
WE: bour nor uni; whom fx hated not in Time 
=, (which is limited by the Example im- 
diarely ſubjoined to Homicide, meerly 
« 24 ſhall fly into one of theſe Cities and 
Now in the preſent Caſe, the Nature of the 
Wcapon and of the Wound are ſuchas clearly 
lude founding with any Colour upon the 
Whpoſition of the Law of Moſes, tho? the 
Peſtion were of the Pannel's s claiming - the 


"Ia > wc. &=F. 7 - 


— = 


Wnefic of the City of Refuge. But neither is 
es an Argument of any Force to plead, that 
ere x ere the Benefit of the City of Refuge was 
if nted, that by the Law of Nature the Crime 


not Capital, for the Revenger of Blood 
d never have been tolerated to kill with... 
the City of Refuge, where innocent Blood - 
Is ſpilt, whereby the Land muſt have been 
H pol. 


% 


— 
= 


-- Tre. 


: polluted, and the Subjects were permitty | 
- eftabliſhed Laws of Nature; and thenff 


Privilege, either by the Laws of God, or 


red who gave the deadly Wound, the ord 
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= VW 
impune, fo notoriouſly to break in upon tlf 


fore, tho” it is an Argument of unayoigſf 
able Force, that wherever by the Law $ 
Moſes, Capital Puniſhments are allowed, ſud ; 
Puniſhments are lawful ; but the Argumali ; 
is not of equal Strength, that where 1. 
Powers of the Law were ſuſpended by ti 
jus afyli, eftabliſhed by poſitive Precept, tl 
therefore in Countries where there is no (il 


Laws of the Land, that there the Puniſhm 1 
is not to be Capital, where the jus aſyli cui 
have been claimed. > 
' 2de. It was contended, that by the cu, 
mon Law, not only dolus but propoſitum v 
neceſſary, and that Slaughter committed 
peu & rixa were not to be puniſhed capital 
and to this Purpoſe, the Authority of tl 
learned Voet was cited, who ſeems to {a 


= 
_ 


that in rixa, if the Perſon cannot be diſco 


nary Puniſhment ſhould not take Place. 
But when this Matter is conſidered, l 
plain, there ariſes no good Argument for ti 
Pannel from the common Law: For til 
there is a Difference to be made between i 
poſitum & machinatio premedtiata, and ſudde 
Faſſion and Heat of Drink determini 0 
I 


* _ 
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Vin 'to commit the Crime, yet as Laws 


W were made and became neceſſary, chiefly 
from the depraved Paſſions of Mankind, they 
cannot afford a ſufficient Excuſe againſt the 
ordinary Puniſhment of an attrocious Crime; 
and there is dolus, when a Crime is even 
committed of a ſudden, altho* there be no. 
= Fore- thought : So it is commonly faid, that 
Opportunity makes the Theif, and Theft is 


committed impetu, nevertheleſs not without 


Dole. Nor is it neceſſary to prove or libel a 

Fore. thought in the Commiſſion of the Crime, 
in the ſame Manner, Paſſion or Provocation 
may unfortunately determine the Will to the 
W Commiſſion of a horrid Crime, but it would 


gg Bloodſhed, under Colour of Paſſions, which 
Men ought to ſubdue, or of Drunkenneſs which 
they ought to avoid, or of a ſudden vicious 
Turn of Mind ; and therefore in the Roman 
Law, who ever committed Slaughter doe malo, 
W whether deliberately and upon Fore. thought, 
or of Suddenty, was to be puniſhed ex lege 

Cornelia de ficariis; And to ſhow that it was 


the AR from which Death followed, and not 
the meeting of the Perſons, as the Ads of the 
Mind are only to be known by external Cir- 
cumſtances, the kind of Weapon in the ſame 
Manner as in the Law of Moſes, was luffici- 
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be ſof dangerous Conſequence, to allow ot 


ſuffcient, that the deſign ſhould only preceed 
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ent to found a Preſumption of ſuch Proj poſit; 
on, as joined with the AR of killing, brodgh I 
the Man-ſlayer under the puna legrs Cornelis. wb 
in the L. I. $. 3. J. ad leg. Cornel. de (if 
it is ſaid, & gladium ftrinxerit, & in eo percuſſer; ih 
in tabitate animo in eum admiſiſſe. And if pri 
or Fore-thought had been neceſſary, the kinH 
of Weapon could not poſſibly have founded: 
ſufficient Preſumption. But as it is manifeſthl 
made appear, the Intention to kill, whetheß 
that Intention to kill had its Birth from Paſlin 
or Drink, it was voluntary Slaughter done 
dedita opera; and therefore to be puniſhed d p 
pitally. | 
And the Paſſage cited from the learned Yi 
rather confirms this Doctrine, that if in ri 
which muſt ſuppoſe Suddenty, the Perſon wh 
inflicted the mortal Wound, was diſcovered, 
he. was to be ſubjected to the ordinary Puniſh-WiE 
ment. And. the ſame Author S. 9. of tha 
Title obſerves, that tho? ſuch as commit Slaugh e 
ter, calore iracundiæ may be ſaid impetu deln Wiſh" 
guere, yet there neque fudicium, neque aſſenſi 
animi, neque voluntas deet. And ſays, that 1 
Perſon provoked by verbal Injuries how great 
ſoever, w?s not free from the pena ordinaria, 
And the Truth is, if Paſſion or Provocation 
were ſufficient to excuſe Slaughter, it were in 
vam to lay down the Rules ſo anxiouſly con- 
ceived in the Laws concerning the moderamey 
mculpate 
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WE culpate tutele, where the Slayer muſt prove 
What he was conſtitutus in periculo vitæ. And 
Had the Caſe ſtood otherwiſe in the Roman 
aw, it could never have been doubted, When 
Wcalouſy was the Rage of a Man, and Adultery 
Wc higheſt Provocation againſt a Husband, and 
real Injury. 6 
23710. It was contended for the Pannel, 
= That by the Law of Sotland, Slaughter 
and Murder were of old different Species 
of Crimes, and only Murder committed up- 
on forethought Felony was properly comput - 
ed Murder, and puniſhed as ſuch; but that 
Slaughter committed upon Suddenty, or 
Chaud melle, and in rixa, was deemed only 
homicidium culpoſum, and not puniſhable by 


ho Death.“ And to ſupport this Poſition, ſeve- 
Acts of Parliament were appealed to; by 
bv hich it was ſtatuted, That Murder was to be 


Wapitally puniſhed; but Chaud melle, or Slaugh- 
er committed upon Suddenty, was to be pu- 
Wiſhable according to the old Laws: And 
What in this Caſe, if the Pannel had even kil- 
Wed J. A. at whom he aimed the Thruſt, 
Wn the Circumſtances above ſet forth, it was 
Pot Murder upon Fore-thought, but upon 
Wuddenty and high Provocation. | 

To this it was anſwered, That this Doctrine, 
0 directly contrary to the received Opinion, 
had little Countenance from the old Laws 
| H 3 and 
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and Acts of Farliament, leſs from the co ff 
fant Practice before the Act of Partial * 
King Charles II. in the Year 1661, and flo 
in Fain Contradiction to this lat Law, an 
the conſtant Practice, and repeated Deciſion 
of the Court of Juſticiary, from that Time 
down to this Day. 7 

By the old Law, particularly Cap. 3. of thei 
firſt Statutes of King Robert I. intituled, Maſi 
condemned to the Death ſhould not be redeem 
it is ſtatuted and ordained, © Gif any Man, 
« any Time coming or bygane, is convict a 
ce attainted of Slaughter, Reif, or any oth 
« Crimes touching Life and. Limb, comma 
6 Juſtice ſhall be done upon him, with 
any Ranſome.“ Here Slaughter in gene 
is mentioned, and Juſtice was to be da 
upon the Perſon convicted of it, and the Pulf 
niſhment by the Title was plainly Death: *ſ 


that at common Law, Slaughter in gene 4 [ 
was Capital. that 

By Chap. 43. of the Statutes of King Rob I "ay 
III. it is ftatuted, „ That na Man uſe ani 
«c Deſtruction, Herſhips, Burning, Reiß | 
& Slaughter, in Time to come, under M “ 
% Pain of Tinſel of Life and Goods 8 © 5 
Whereby the Pain of Death is clearly mad of 
the Pun ſhment of Slaughter in general. And ſou 
in the immediate ſubſequent Chapter, 1 as 


Sheriff was to take diligent Inquiſition d 
| Deſtroyen 
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ectroyers of the Country, or ſuch as had 
Wicfroyed the King's Leiges with Herſhips, 
aughter, &. and was to take Bail from 
hem it arreſted, to compear at the next 
Wuſtice Air; and if Bail was not given, the 
Wheriff was to put him to the Knowledge 
f an Aſſe; © And gif he be taynt with 


che Afſize for fick an Treſpaſſour, it is ſaid, 
„hne ſhall be condemned to Death.” Which 
ems only to relate to Man- ſlaughter, and 
„et to Murder upon forethoughr Felony, 


Svhich was one of the Pleas of the Crown, to 
e tried only before the King's Juſticiar, as 
evident from Chap, 11. King Malcom II. his 


laws, and Chap. 13 and 15. Whereas 


laughter might be tried by the Sheriff, where 
tere was a certain Accuſer, as appears from 
ook 1. of the Regiam Majeſtatem, Cap. 1. 
: * . 8, 5 INE | 

= There Is fundry others of the old Statutes 
chat ſeem plainly to preſuppoſe, that Slaughter 
was capital, and particularly theſe of Alexay- 
aer II. Cap. 2. F. 3, 4, 5, 6. And fo Skeen, 
in his Treatiſe of Crimes, Tit. 2, Cap. 6. 
Jays, That Slayghter in rixa, or Chaud melle, 
75 generally puniſhed by Death, and Confiſcation 
of the moveable Goods pertaining to the Treſpaſ. 
ſour ; but with this Difference, That the Girth 
or Sanftuary was no Refuge to him, who com- 
mits Slaughter by forethousht Felony ; but be 
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120 The Form of Praceſs 
ſhould be delivered to the Fudge: ordinary, is 
aerly 'the Law, Which plainly appears fro 
| fa v. Parl. 4. Al 23. Whereby Maſters offi 
Girths are ordained to deliyer up ſuch Pf 
ſons, as are guilty of Murder upon forethougi 
Felony. And it is in vain to fqund upalf 

Law go. Parl. 6. Ja. I. which ſays in ti 
End, Gif it be foretbought Felony he (ball A 
therefore ;* - becauſe the Act relates to all MM 
layers, and tho” that particular and moſt 2 
trocious Species be mentioned, as that f 
which the Murderer ſhould die; yet the Au 
ment will not hold, that therefore no oth 
Kind of Slaughter was capital: For it 
there ſaid in the general, That if the Slayer iff 
taken with red Hang, the Law ſhall be done un 
him within that Gow! which cannot be unde 
ſtood of a Crime not capital. And Sir Geyif 
Mac kendie in his Obſervations upon it ln . 
This may ſiem to imply, that Men die not ji 
Murder committed without for ethought Feli 
ut this holds not in our Law ; for Murder, tl 
committed without forethought Felony, is punib 
able by Death, except it was ether Faſuah or if 
Self. defence. | 

The Act 51. Parl. 3. James I. was impro 
perly founded on by the Pannel's Procurator; 
for thar A& does no more than extend tht 
Difference between forethoyght Felony, and 
Chaud nelle to all Tranſgreſſions, as well 
| Slaughte, 


ll 5 
hter, 


7 
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Slaughter, as Sir George Mackenzie obſerves 


upon that Law, where he ſays, That Chaud 
melle, or homicidium in rixa commiſſum, if 
capital by our preſent Lau. 


There ſeems to have been this other Diffe- 


rence too, by the Books of the old Law, be- 
tween Murder upon Forethought and Slaugh- 
ter, That the Trial of Murder was ſummar, 
whereas Manſlaughter could not be tried till 
after Forty Days, as appears by the Statutes 
of Robert II. trom Chap. 3. to Chap. 9. 

After the Reformation, when the jus aſy- 
I, formerly given to Churches, droped, the 
Diſtinction between Murder and Manſlaugh- 
ter was looked on with leſs Attention; and 
Libels were commonly framed indifferently, 


out any Mention of forethought Felony ; 
nor was it ever objected, that Malice or pre- 
meditate Deſign was requiſite to make the 
Crime capital; and Criminals were puniſhed 
to Death, where from the Proof there was 
not a Colour, or Pretence of Forethought, or 
any premeditate Deſign, as will appear from 
looking into the Books of Adjournal: And 
many Inſtances might be given, particularly 
in the Caſe at Jean Currie againſt William 
Fraſer, the laſt of July 1641. Where the 
Pannel was condemned upon an extrajudicial 
Confeſſion, adminiculated with other Gircum- 


; ſtances 


tor Marder and Slaughter in general, with- 
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122 The m of Proceſs 
ſtances; in which he ſet forth the Fact, That 
the Defun& and he had ſome little Quarrel 
about a Staff; and hearing, that he had mur. 
dered his Brother, he came into a Houſe 
where the Defunct was, and that either the 
Defunct, or ſome other that was by, took 
the Pannel by the Arm to hold him, having 
freed himſelf, he aimed a Stroke with a Whin- 
ger at the Defun&'s Arm, but miſſing it, he 

ſtruck the Detun& about the Pap. And upon 
this Proof he was found guilty and execut. 
cd. 

In the Caſe of Bruce againſt Marſval, the 


3d April 1644, Slaughter was libelled, and 5 


he was condemned upon his own judicial 
Confeſſion: From which it appears, that he 
was ſo far from having any Forethought, that 


he ſuffered not only the greateſt Provocation Wl 
in Words, but was even beat with Hands and 
Feet by the Defun&, while he was on the 
Ground; but at laft getting up, and (as the 
Confeſſion bears) being overcome with Pal W 
fion, he drew a Knife, and ſtruck at him in 
two ſeveral Places of his Body, whereby he 


died, And upon this Confeffion, where there 
was Suddenty, Provocation, and Paſſion, he 


was brought in as guilty, and condemned to 

be beheaded. 
The Law remaining ſomewhat uncertain 
concerning caſual Homicide, and there being 
no 


in 


r * 


no longer any Benefit of Girth, as formerly, in 
the Year 1649, an Act was paſt, during the 


W Uſurpation, for removing all Queſtion and 


Doubt, that might thereafter arite in criminal 


Purſuits for Slaughter, ordaining, That the 


“ Cayſes of Homicide after following, vix. 
& caſual Homicide, Homicide in lawful De. 
ec fence, and Homicide committed u 

„ Theives and Robbers, ſhould not in Time 
& coming be puniſhed by Death, notwithſtan- 
& ding any Laws or Acts of Parliament, or 
ce any Practick made heretofore, or obſerved 
4 in puniſhing of Slaughter.“ And this is 
paſt into a Law after the Reſtoration, in 
the Year 1661, and at the ſame Time, all De- 
ciſions given conform to this Act, ſince the 
4. February 1649, are declared to be ſuffici- 
ent to ſecure all Parties intereſted, as it the 
Act had been of that Date; which was neceſ- 
ſary, becauſe the Acts during the Uſurpation 
had been reſcinded, And this Law has ever 


been lookt upon as the Standart; And the 


Practice of the Court of Juſticiary, ſince that 
Time, clearly demonſtrates, that Slaughter of 
Suddenty, and Slaughter upon Provocation, 
which could not be brought under one or other 
of the Particulars there mentioned, have been 
taken to be capital. 

The Procurators for the Pannel here obſer. 
ved, That tho” in the Caſes there mention- 


: cc 
ed, 
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& ed, the Law ordained Slaughter not to be 
c6 « capital, yer it neither ſaid nor ſuppoſed, 
& that the former Law, whereby Pannels were 
« entitled to plead againſt a capital Puniſh. 
* ment, was thereby abrogated, but only tz 
© tuted in the Caſes there mentioned. 
I To this it was ; anſwered, That the Narratiye 
of the Statute was, for removing of all Dua. 
tion and Doupt, that may ariſe thereafter in 
criminal Purſuits for Slaughter; and conſequent. 
ly cannot be ſuppoſed to have left doubtful 
Caſes, that the Pannel's Procurators muſt ad. 
mit were not to clear as caſual Homicide, 
and Homicide in Defence : Nay . the Lay 
ſeems to ſuppoſe pretty plainly, that all Slaugh. 
ter, by the Laws and Acts of Parliament, ot 
Practicks, was capital, not declaring wha | 
was Law, from any other Period than the 
Vear 4649, but enacting the ſame with a wr 
effiante, and judging , it neceſſary to confirm 
the Deciſions that had paſt, conform to that 
Act during the Uſurpation; which would have 
been vain, if it had not been at leaſt doubtful, 
whether caſual Homicide, Homicide in Jaw: 
fu} Defence, and Slaughter committed upon 
Thieves and Robbers, did not ſubject theſe 
guilty to the Pain of Death : , And if thoſe 
Degrees of Homicide were ſo much as doubt. 
ful, it is not poſſible to conceive, that Chaud 
| melle, or Shughter committed dedita opera, „ 
8 wil 
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without Forethought, was by the Law of 


Sotland not capital. Or, if it ſnould be 
poſed to have been doubrful, whether ' theſe 
laſt Degrees ot Homicide were capital, that 
the Legiſlator upon a Narrative, that all 
ſion and Doubt that might ariſe hereafter iff 
criminal Purſuits for Slaughter, ſhould be 
removed, would have enacted in the clearer 


difficult in the Dark, as ſurely the greater Ad- 
vocates for Slaughter on Suddenty muſt ad- 


in lawful Defence. 


Doctrine now laid down. Sir George Mac- 
Wei obferves, © That tho* many Lawyers 
are poſitive, that tho* homicidium in ri 

even where the Author of the Plea is 


5 . 


puniſhed by Death, wo. that no Country 


A 


(0 


“ albeit it was not proven that he was the Kil- 
cc 


0 


* 


thereupon died.“ This is a Caſe more fa. 
vourable, than where the Perſon that gave the 


ly, and even upon Provocation; ; and therefore 
ſhows 


— 


Caſes, with a non obſlante, and left the more 


mit, that at leaſt, it is more culpable than 
| either Homicide meerly caſual, or Homicide 


= As to the Decifions fubſe quent to this Law, 
W they will be found :ntirely agreeable to the 


known, may by the Rigor of the Law be 


* uſes this Rigor; yet he remembred, That 
in William Douglas's Caſe this was urged, and 


ler, yet the Aſſize found him guilty, and he 


mortal Wound is known, tho? given ſudden. 
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ſhows what our Laws is, and with how little 


Slaughter without Fore-thought, were charged 


pleaded the Benefit of the Act of Parliament 
anent caſual Homicide in the ſeveral Degrees | 
thereof, he being in a Condition, that he was 
not able to remember. ; 
ſwered, that the Defence was not relevant, n 
regard, the Homicide could not be ſaid to be 


* 
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Reaſon the Procurators for the Pannel main. 
tain their Argment upon the Law of Seal. 
In the Caſe, his Majeſty's Advocate againſt 
Nicolſon the 2415 June 1673, Murder and 


upon Nielſon the Pannel, and his Procuraton 


To this it was an. 


caſual, ſuch as the Caſe of throwing of Stones 


over Dykes, and killing accidentally a Paſſen. 
ger: And the Pannel having afterwards pro- 
poned a Defence, that being in uſe to carry 2 


Gun as a Fowler, and calling accidentally for 


Meat to his Dogs at a Mill, the Defun& fell 
upon him, and offered to ſecure him as a Fend 
Soldier, or fit to be one; in the Struggle, his 

Gun being a Half-bend, went off and killed 


the Defun&t: Both the Libel and Defence 


were found relevant, and it appeared upon 


the Proof, that Nicolſon was drunk, and that 
there was no previous Quarrel, but taking Ex 
ception at ſomewhat the Defunct (aid, he ſhot 
him with his Gun, and by the Verdi& of 
the Aſſize, he was found guilty of the Slaugh- 

ter 


cel 


- ww — 
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ter committed upon the Defunct, and ſemen- 
ced to have his Head ſtruck off in the Graf.. 
Market; which ſhows, that neither Drunkennefs 
nor Suddenty is a relevant Defence againft a 
pena ordinaria in Slaughter. | | 

And in the Caſe of Murray contra Gray 16th - 
June 1678, the Lords found the Libel re. 
levant, and that there was no Neceſlity of any 
diſtin Probation for proving precogitate Ma- 
lice, which clearly ſhows, that Slaughter, o- 
ther than upon Fore-thought, was Capnal. 
And to ſhow that Provocation and Paſſion are 
not received as Defences againſt the pna ordi 
maria, a Multitude of Deciſions might be 
brought, particularly in the Caſe of Aird, who 
was indicted in the Year 1693, for the Slaugh- 
ter of Agnes Bayne, having given her ſome 
Strokes on the Side and Belly with his Foot, 
by which ſhe fell into fainting Fits, and im- 
mediately died. The Defence was, great Pro- 
vocation and caſual Homicide: Provocation 
in as far as ſhe threw a Chamber-pot in his 
Face, and when he gave her hard Words, the 
and her Neighbours fell upon him, and beat 
him, upon which he gave her the Strokes a- 
bove-mentioned. And in that Trial it was 
argued, there was no animus occidendi, no pre- 
vious Malice, no mortal Weapon; and the 
Texts from Scripture urged in Defence of the 
preſent Panne!, and the Arguments from the 


civil 
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civil Law, and from our own Acts of Parlix l 
ment were urged; nevertheleſs, the Lords 


hb 


5 10 * 87 x 
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faund the Libel relevant, repelled the Defences, Ind re 
and upon the Proof he was ſentenced to die. heat 
In the Caſe of William Carmichael, in tha noſt 
Year 1694; Drunkenneſs was founded on to ruage 
excuſe a pena ordmaria; and Fore-thought was Wi; fr 
neither libelled nor proven, and the Lords Ihe 8 
found the Libel relevant, and upon the Proof; peliev 


he was ſentenced to be kanged. we 
In the Year 1695, George Cumming Writer 
in Edinburgh was indicted for the Crime of 
© Murther or Man- ſlaughter of Patrick Falconer, 
The Defences now offered for the Pannel u- 
pon the Diſtinction in the old Law between 
Fore thought and Chaud melle were offered; ne. 
vertheleſs the Libel was found relevant, and 
the Aſſize returned a Verdict guilty of Man. 
ſlaughter, upon which he was condemned to 
die. 
In the Caſe ot Burnet of Carlops the 22; 
1 January 1 711, tho* a Defence was ſuſ⸗ 
' tained, yet the' Libel without F ore-thought 
was found relevant. And in that of Hamilton 
of Green the 3oth June 1716, the Pannel of- 
fered to prove, that he was accidentally at the 
. Houſe of Thomas Arcle, of whoſe Murder he 
is accuſed, at the Day libelled, with ſome of 
his Acquaintances, and had no deadly Weap- 


on along with him, that he became inebriated 
N 


Will n 
| riou! 
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Wo 2 great Degree, and having left the Houle, 

Wnd returned to ask for the Slip or Cover of the 

b Sheath of a Sword, the Defunct gave him 
Wnoſi indecent, injurious and ſcurrilous Lan- 
2 ruage, and perliſting i in it, the Pannel puſhed 
Pr ſtruck at him with his Sword, having 
Ine Scabbard thereon, that he had Ren tw 
Wclieve had a Crampet upon it: And being 
Mill more and more provoked by repeated in · 
rious Words, to protect himſelf from further 
ſdlence he had Reaſon to look for, tie Pan- 
Sel till remaining a Horſe-back, the Defink 
| hq. himſelf upon the Sword. And this 
Wircumftainiate F 00 was offered to be proven. 
evertheleſs the Libel, was found relevant, 

Wd the Panneb's hail Detences repelled," and 
pon the Proof, was ſentenced to have his 
ead ſevered from his Body, and was accord- . 
80 beheadec. 

In the Caſe of Thomas Roſs and uten 
Nobert the 20th of July 1716, it was pled for 
e Panngl, that being Recruits lately come 
om England to Seotland, and not knowing the 
\ ay,” they asked the DefunR the Road to 
dinburgh, who refuſing, to ſhow. it, and one 
f the Pannels expoſtulating with him, why 
e treated a Stranger ſo that came to ſerve the 
ing ?. He uttered very dif. reſpectful Words 
ith Ref pect to his Majeſty ,* and one of the Pan- 
els having called him * for ſuch opprobi.. 


ous 
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- ous * — he came up to Roſs, and win 
his Fiſt gave him a Blow on the Face, ay 
then pulled him down to the Ground, " 
beat him with a great Stick to the imminen 
Danger of his Life, ſaying, That he ſhoyl 
never go alive-out of his Hands, and Raben 
having come to his Aſſiſtance and reſcued hin 
a little, Roſs the Pannel gave the Defund if 
Wound with a Knife whereof he died. Ri 
pleaded, there neither was nor could be For 
thought Felony or premeditate Malice againi 
a. Perſon whom he had never ſeen before, ty 
it was committed upon Suddenty, that vil 
had the higheſt Proyocation, both verbal ali. 
real. Nevertheleſs, by the Interlocutor, ki 
the Pannel his giving the Wound was fou 
relevant to infer the Pain of Death. And tv, 
Defence from Provocation by Words, and i 
ceiving a Blow on the Face, being p ale 
dow to the Ground, and beat with a OY # 
Stick to the Danger of his Life, jointly Wl 
rained relevant to reſtriqt the Libel to an ach 
trary Puniſhment, was found to be el ided by 
the Reply, that at the Time of giving th 
Wound to the Defunct, the Defunct's Hand. 
were held by Faffery Roberts the other Panne . 
From whence tis evident, that Slaughter upol 
Suddenty in rixa or chaud mel, and by a Peri 
{on who had received the greateſt verbal ani. 
"Ml Injuries, even 90 that of being throw: n 
| nnd 
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into a Ditch, of the Nature that is ſet forth 
into which the preſent Pannel was thrown, is 
by that Interlocutor homicidium * and not 
culpoſum, but Capital. 25 
And in the Caſe of Dae the Soldier, i in 
Auguſt 1726, Slaughter upon the greateſt Sud. 
denty was N he was upon the Proof 
executed. 
And the Ciſeof Brock and Lindſay i in 1717. 
| determines this Point beyond all Diſpute. Theſe 
WPannels were accuſed of the Murder of one 
Anderſon, and as the Libel did expreſſy ſet forth, - 
E Quarrel and aStruggling betwixt the two Pan 
Wnels and the Defunct, which made it directly an 
| Mariam in rixa, {rhe Pannels, at leaſt Lind. 
; Bay, offered a pretty ſtrong Defence, namely, 
u bat the Defunct; without any Provocation, 
oſtled them, and ſtruck at Lindſay, and beat 
im down to the Ground; and it was while 
: hey were on the Ground that the Wound was, 
Wgiven. And the Defence was pled for two 
Wſeveral Purpoſes. Firſt, That the Crime was. 
ot capital, becauſe no Forethought Felony. 
And 24, To intitle them to the Act of In- 
gemnity, under which all Homicides were in- 
ne. luded, except wilful Murder and Slaughter 
Ps Fore-thought Felony. And the ter 6 
Per. tor on the Relevancy, was in thir Words, “ Fin 
the Pannels, or either of them, at the Place 
0 and Time libelled, their giving Archibald, 
1 2 Anderſon 


own 
into 
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« ads 2 Cut or Wound in the Neck 6 
“ Throat, or other mortal Wound, with :|if 
„ Rnife, or other mortal Weapon, where 
ce he the Defun&t ſoon thereafter died; 
4 that the ſaid Pannels, both or either of then 2 
ce were Art and Part therein, relevant to inf 4 
« the Pains of Death and other Pains libelled- n 
And repell the hail Defences for the Pannen 
excepting that Defence pled upon his Majeſty ö 
org 75 Act ot Indemnity, anent which : | 
faid Lords ſuperceded to give their Jud N 
till the Concluſion of the Probation and 
of the Verdict. 
This then is an undoubted Authority, it | 
Homicide may by the Law of Scotland infer un 
Pain of Death, though it be neither wil 
Murder, properly ſo ſpeaking, nor Forethough : 
Felony, otherwiſe the Court could not hav 
found the Crime relevant to infer the Pains «if 
Death, and at. the ſame Time reſerve tl 
Conſideration, whether there was any Fort 
thought Felony or not. 
Upon this Interlocutor a Proof was addv 
ced, and a Verdict returned, finding Lindſa 
one of the Panels, guilty; and yet-the-Coun 
_ having reſumed the Conſideration of the In 
demnity, found him intitled to the Benefit of 
it; that is, in other Words, they found 
the Crime was neither voluntary Murder, not 


en of Forethought Felony. So "that 
tis 
ö 


8 10 7a ficiary Conrt. 1 3; 


eis plain, had not the Indemnity interveened, 
Lindſay muſt have ſuffered Death for Killing, 
tho there was no preyious Deſign or | Fore- 
thought. 

And an Interlocutor v 1 Release,, 
much to the ſame Purpo with the former 
one, was alſo R 31. of Augult 1721, 
in the Caſe of Samuel Matthews a Soldier, 
W where the Libel was found relevant to infer 
W the Pain of Death, reſerving the Conſideration 
Jof an other Act of Indemnity then pled for 
| the Pannel. 
= 2d, It was offered, what indeed is alone 
pplicable | in the preſent Caſe, that if the Pan- 
nel intended only to wound or kill J. K. and 
= by Miſadventure, the deceaſt G. D. was 
wounded, and of that Wound he died, the 
Fr ordinaria was not to be inſlicted. 

u was anſwered, that according to the 
W Rules of the civil Law, he who intendin 
kin One, kills aii6ther, is nevertheleſs fu be 
to the pena ordinaria, And the learned Mat- 
| theus lib, 48. tit. de ficcaris F, 12. gives the 
ſame Opinion, obſerving, that the Act is conſum- 
mate. There is the animus or Deſign of Killing | 
and Death: That it would be a - rediculous 
1 Defence, that the Pannel intended to ſteal the 
Goods of one Man, but happened to ſteal 
thoſe of another; or againſt Adultery, that 
he intended to defile one Man's Wife, and 


3 hap- 
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| kitppened. to to light 
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upon that of another, An 


he thinks tis as unreaſonable to hope for Safe 
ty from this Defence, that the meaning wy 
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to kill, one, bar another received the Strok 


and died. 
That it is not cons necellary, that th 


N Intentioß ſhould be directed towards the Mit: 
chief done in order to infli& the Pain of Death 


muſt be evident from looking into the xxi. Chaz 


of Exodus 22, and 23. ver. Where, LC | 


man uith Child is burt when Men are Arivin 
and if Miſchief follow, Life is to be given i 
Life, And the kind of Killing now in Quel 


tion was plainly ſuch as according t to the L 


of Mejer, would not have intitled the Slayer! 1 
the enefit of the City of Refuge. Fir 
though, in the xix. Chap. of Deuter. 4. verk 


 Whoſo killeth' bis N erghbour ignorantiy, whom | . | 
hated not in Time paſt, is ſaid to be intitlel 
e> that Privilege, yet this is limited immedi 


ately with an Example of Man-ſlaughter! meet 
ly caſual. 
ts: The Procurators for the Pannel inſiſted, 
c That this kind of Killing was intirely caſual, 
ee beyond, and without the Intention of the 
4 Party: That in the Caſe of Maſſon, in the Year 
«1674, Burnet of Carlops and ſeveral others, 
te where it appeared there was Intention to kill, 
4 che Puniſhment was mitigated, ” $M ; 
| 1 
i 


That as animus occidendi, and Death following, 
are admitted to be neceſſary in order to in- 
( fli& the higheſt Puniſhment, fo as from the 
© © Circumſtances mentioned in Exculpation, it 
(is evident; that there was no Intention againſt 
the Defunct; and it cannot be known, whe- 


* 44 
* n 1 
wy N v7 TY N * 
2 <A 6 
POTS IF 
* 


> 
* 


before the Juſticiary Court. 135 
It was anſwered, That where from the 
Nature of the Weapon and Means by which 


Ihe Wound was given, taking all the Cir 


cumſtances together, there was no Evidence 
or Preſumption, that the Pannel intended 
Death to any Perſon whatſomever; and the 
Propoſitum was neither proved, nor could be 
preſumed, as in the Caſe of Maſſon. And in 


that of Burnet of Carlops, where Perſons hay.” 
Wing Swords only ſtruck with Staves, it was held 

Was approaching towards a caſual Homicide. But 
chat can never be pretended when the Wound 


given as libelled was ſo clearly mortal, and 


Ihe Instrument the moſt lethal. 5 


It was further contended for the Pannel, 


« ther the Pannel's Deſign was to kill F, I. 
« ſince he was not killed, or if the Wound 


„would have been mortal had the Durk 
| © reached him; and conſequently the neceſſary 


KRequiſites to conſtitute a Murder were n 


« to be found here. | * 


It was anſwered, That the Invaſion with a 
mortal Weapon, with which the Defunct was 
killed, was a ſufficient Proof in Law, that 
14 che 
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Fn} VR intended 10 kill; fince Death f 
loved; and that there is no wounding by Mex 
ſure and Certainty not to kill. The Act implies 
Dalus and Malice, which with Death follow. 
ing, makes Murder without any kurther Proof 
| * an A& of the Will to kill; and there Would 
have been as little Evidence that the Pannel | 
tvrended to kill T K. if he had actually fe 
ceived: the Wound and died. Becauſe it wa 
poſſible the Poinatd might have pierced farthe 
than he intended: And if he did not deſign u 
kill J. X. and killed the Defun&, he muff 
| haye'been the Perſon againſt whom the Mi- 
chief was directed; har indeed it may h 
argued from the Rage and Drunk enneß 
ny in Excuſe and Defence. Tis poſſible, that 
he intended to kill whomſoever he met with; 
and if Rage from Paſſion and Drink is alloy: | 
ed — Murder, tis impoſſible- any on 
can be ſafe; and theſe very Circumſtances iſ 
without which the Nefence has not a Colou 
muſt at the ſame Time give Evidence, that 
the Pannel's Intention of purſuing” J. I 
with a Poinard, was ta kill and deſtroy him, 
for he pleads them to excuſe his Killing of 
the Nefunct, as ſi ufficient Provocations to in 
cite him to it. 
The Law of England was fr uently men- 
tioged, by the — for = Pannel, in 
the 1 Pleading, as 5 what would juſtifie the "Ar- 
5 1 guments 
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guments broug ht for them; and particularly 


it was ſaid, That all Killing of a Suddenty, by 
that Law, was only Man-ſlaughter, and uot Mur- 


der. But the contrary will appear, by look" 


ing into  Hawkin's Pleas. of the Crown, Book 

. Chap. 31. of Murdgr,. where Days clearly 
diſtinguiſhes between deliberate Murder, and 
Murder committed on a Sudden. 

It woyld appear by the Law of England, 
That it there is Provocation, in ſome particu- 
lar Caſes, ſufficient to alleyiate the AR: of 
Killing, it reduces it to a bare Homicide: But 
then no Provocation from Words is ever ſu- 
ſtained, nor eyen Aſſaults, but upon this 
Ground, that he who was affronted ar aſſault. 


ed might reaſonably apprehend, that he that 
— him in that Manner, might have ſome 


| i further Neſign upon him, which reſolves the 


Matter into a Kind of ſelf Defence, And in 
this the Law of England differs from the Law 
of Scotland, which requires in order to law- 
ful Defence, and Killing under the Notion 
of Danger from the Aſſailianr. But then 
there is no Pretence of apprehending dange- 


raus Conſequences, when the Party killed, or 


intended to be killed, was' flying, and had 
no Weapon, as in this Caſe; - and the Paſſion 
in ſuch Circumſtances reſolves it ſelf ſimply 


into n which no Law ever ſuſtained 
1 
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to alleviate” or palliate Murder; for there the 
Malice prepenſed is elear and evident. * 
But then if it be conſidered, in the preſent 
Cafe, That the Party affronting or invading, 

is not only ſet forth to have fled; and to have 
had no Weapon in his Hand, Bor that he e. 
ſcaped. What Colour is there, upon theſe 
Principles, to alleviate the Killing of a Perſon 

interpoſing to prevent the Miſchief, when 

there was no Reſiſtance, upon the Part of a. 
ny Perſon whatſoever ; Mas in the Caſe of a 
Combat, and where it was voluntary, as to 
the Perſon giving the Wound, in regard he 
could have ſtopped when J. K. fled ? 

It appears pretty evident, That by the Law 
of Scotland, the Circumſtances offered i in Ex. 
culpation afford, by the Law and Practice of 
Scotland, no relevant Defence, ſuppoſe the 
Perſon killed had been the Provoker, much 


'nerouſly interpoſed to prevent the Miſchiet, 
having given no Colour or Cauſe of Provoca 
tion, having no Weapon, and where the Per. 
ſon, againſt whom the Invaſion is aid to be 
meant, was without drawn Sword and flying: 
The Murder in theſe Cireumſtances muſt 


venge, which no Law can ever favour, ſince 
Laws were made, and Judges appointed, that 
private Perſons ſhould not attempt judging in 


their 


leſs in the Caſe, - where the Perſon killed ge. 


have proceeded, either from Rage and Re- 


I 


"Jem the Tufticiery Court. 139 


their own Caſe, and to bridle the unruly Faſ- 
ſions of Men, or from ſet Purpoſe and De» 
ſign, to Kill the Defunct from former Reſent- 


ment, 


Jn Reſpe®t mbereof; ” 


WM INFORMATION for C D. of _ 
x —_— in the Tolbooth of ba 1 
| A AINST 3 
His Majeſty's Advocate for his Highneſs In. | ö 
5 5 1 
e HE faid C. D. ſtands indicted before 
. your Lordſhips, of wiltul and preme- 5 k 

ditate Murder and Homicide, in fo far 25, 9 
e 4 
is having a cauſeleſs Il|-will and. Reſentment a- 9 
5 gainſt the deceaſt G. B. and on the Day li · 9 
„belle, did, with a Durk, Poinard or ſome 


other mortal Weapon, withour any Manner of 
Provocation, wound the laid deceaſt G B. be- 
low his left Pap, oppoſite to his Heart, where- 
of 
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gt he immediately died; and thereafter dig 

| drag him to a Pond near by, where he threw 
him in, and when miſſed, Was there found 
| dead. S 
The Nefence inſiſted upon for the Pannel 
was, That the Act of Killing is not Murder, 
nor capital, Where there is no Malice, not 
Forethought againſt the Perſon killed, either 
proved to have been conceived and retained, 
at any Time preceeding the Act of Killing, 
or preſumed from the Circumftances, to have 
preceeded the Aft immediately before the 
committing of it: But in this Caſe, there 
is no antecedent Malice ſpecified or libelled: 
And therefore it muſt be taken for granted, 
that there was none. And as to preſumed 
Malice immediately preceeding the Act, tha 
the Circumſtances intirely exclude that Pre 
ſumption. Fr, Becauſe, as the Fact is laid, 
any Blow or Puſh that was intended, was 
made at, and deſigned for 7. N. and not a 
gainſt the De funct: And fince the init um 
Ji is to be conſidered, as well as the 
vent, a Puſh begun, and intended 5 
J. K. could never be the Foundation of a 
Preſumption of Malice againſt the Defunct, 
without which the Killing could not be capi- 
tal; but in this Caſe was meerly caſual and 
| accidental, 240. That the Pannel could ne- 
ver be more Criminal, in having killed the 
Defunct 
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Defunct, by a Thurſt directed at J. K. chan 
he would have been, if he had killed 7. N. 
himſelf; But fo it was, That it he had kib 
led J. A. after the provocation given in Man» 


ner foreſaid, that it would have been conſtructed 


only as caſual, or culpable Homicide without 
Forethought, decauſe done ex- mcontinenti, et 
ex ſubito impetu, et calore juſtæ iracundiæ; yea 
in ſome Meaſure in ſelt Defence, ſince the 
Pannel having been thrown into the Ditch, 
even to the Danger of being ſuffocated, he 
had Reaſon after that, to —_ the worſt 
from 7. A. ſince no Gentleman will throw 
another into a Puddle, who is not ſuppoſed to 
be ready to go further, as he cannot but ex- 
pect the ſtrongeſt Retortion of the Injury. 
And that the Pannel had the more Reaſon to 
think fo, that F. A. immediately betook him- 
ſelf to the Defunct's Sword, and endeavoured 


to pull it out; having none of his own, In' 
ſick Caſe the Pannel was to expect the worſt, 
and ſo was in ſome Meaſure in his own De- 
fence, altho* he may have exceeded the mode- 
ramen inculpatæ tutelcx; which Exceſs in fuck 
Circumſtances would not be puniſhable by 
Death, bur only by an arbitrary Puniſhment. 

And in Support of this Defence, The Coun- 
eil for the Fannel ſhall, no in this Informa- 
tion, endeavour to follow the Information 


given in for the Purſuer. And, 1mo, To 
ys ſhew 


1 
* 
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| thew your 'Lordfhips, That killing in fuck 
Circumſtances was not capita), by the Divine 
Law, or Law of Moſes, 24. That it waz 
not capital by the Common Law. 3tio. That 
it was not capital by out ancient Law. 410. 
That our ancient Law, in that Particular, is 
not altered By the Statute of King Charles Il. 
5to. That the Prackice af the Court is not in 
conſiſtent, but agreeable to what is here pled 
And, Go. That the Laws of our neighbour. 
ing Nations are, for moſt Part, conſonant to 
theſe Principles, as well. as the Judgment of 
foreign Courts, 

As to the Law of Nature, one of the firſ 
Principles ſeems to be, That every Action 
muſt be conſtrued and regulated, from the In- 
tention of the Actor. Every Action what. 
ever, except in ſo far as it is conjoined with 
the Will and Intention of the Agent, differs 
in nothing from the Action of an irrational 


Creature; yea, if we may ſo ſpeak, as to call 
the Operation or Impulſe of an inanimate 1 
Creature an Action, the Actions of Men, ſe- 10 
parated from his Intention and Deſign, as a la 
rational Creature, differ in nothing from the tu 
Actions of Brutes, or the fmpullf” of Things 1 
inanimated; and conſequently that Action, tt 
be what it will, can neither be Crime nor . 
Vertue; it is # mere Impulſe or Motion, not ” 
| properly ſubje& to Laws or Rules. But then, a 


indess 
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indeed, when it comes to be conjoined with 
the Intention, or which is the ſame Thing, 
conſidered as the Action of a rational Agent, 
there it comes to be ſubject ro Laws, to be 
conſidered as criminal or virtuous ; or, if it 
appear to be accidental, fo as to have de pend- 
ed upon no Will nor Deliberation of — 
then it returns to be of the Nature of the 
Act of an irrational Creature or inanimate 
Subſtance, and is ſubjected to no Penalty nor 
yet capable of receiving a Reward. The 
plain Conſequence of which is, that it is the 
animus alone that determines the Nature of 
the Act: And, if the animus or Intention 
was criminal, then by the Law of Nature, 
the Action it ſelf amounts to a Crime. On 
the other Hand, if it be good and vertuous, 
the Act js laudable by the Law of Nature, 
ſuppoſin een a bad Conſequence ſhould fol- 
low. But, if the Action ruh ariſe from no 
Intention, ar Principle governing that Acti 
it is neither laudable nor puniſhable, it returns 
to be of the Kind already mentioned,. the 
ſame with the like Act of an irrational Crea- 
ture, or the Impulſe of an inanimate Subſtance, 
moved by a Cauſe extrinſick to it (elf, my 
the Conſequence of all this is, That by the pri- 
mary Law of Nature, the Intention muſt 
make the Crime: And therefore, if there 
appear no Intention to commit that particular 


Fact, 
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ct, which happens to be complained of; i it 
| i not a Crime; notwithflanding of a bad Con- 
| ſequence, it is confidered as a Fatality. g 
And the Application is plain tô the preſent 
Argument, That if the unfertunate A& of 
Ming the Defin, did trot flow from any 
ntention to him̃ directed, then that Act is 
bot by the Law of Natüre a criminal AR; 
however the antecedent Acts directed again 
7 may be criminal. . 4 
hat the Intention directed towards the 
Act committed muſt goverti the Action, ſo a; 
to render it criminal or not, according to the 
firſt Principles of the Law of Nature, ſeerns 
to be pretty plain by the written Law of God, 
as delivered by Mofes,. with regard particular 
ly to the Queſtion of Manſlaughter. . 
ion is, What was to be the imment 
that was ſo. to take Effect? If the Puniſh- 
ment was to be ſtopt in that Ferm. by fly- 


ing into a City of Refuge, the Princi ple of 


Law is the ſame, as Way, Effect had been to 
be ſtopt in any other ay. And juſt fo, it is 
the ſame Thing as to our Law, whether the 
Manflayer was to be fate, by flying i into Girth 
or Sanctuary, according to the old Law, or 
now to be ſafe by a judicial Abſolvitor, or 
Reſtriction of the Funiſtment. And with 
regard to the Law of neighbonring Nati- 
ons, it is all one," whether a Man is to ” 
free! 


AO 
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Freed by Benefit of Clergy, or ſuch other Form, 


only, What was that that neceſſarily falls to 
he inflicted upon a Homicide, or ſuch or ſuch 
a Kind; and, as in this Caſe,” upon a Homi- 
ide committed without Forethought, or ma- 
Dicious Intention directed againſt the Perſon 
What hath ſuffered? And therefore, if by the 


on ed, <1 TREE: 


Nances was to have the Benefit of a City of 
Refuge; the Argument concludes, that, by 


Whe Pain of Death. | 


Retuge are appointed to be ſeparated in the 
a of the Land, that every Slayer may fly thi- 
„. And this is the Caſe of the Slayer, which 
ll flee tbiiber, that be may live- Whoſo kil 


; heſe two are conjoined, as explicatory of one 
Wnother, gnorantly, whom be hated not in time 
: poſition to Hatred in Time aff; and by that 
Means the Senſe is plain, that 

Meant, without knowing that he kills his Neigh- 
dour, but without a Foreknowledge, a Forez 
Wight and Deſign, in which Senſe, Knowledge 
is moſt frequently taken : _ Becauſe it is im. 
poſſible to maintain, TY if a Maniggorantz 


rr d Wy, TOI. Wet 


if he is to be free. The Foundation Queſtion is 


oaick Law, one in the Pannel's Circum- . 


What Law, he would not have been ſubjedted 2 | 
In the xix. Chap. of Deut. the Cities of 


% his Neighbour ignorantly, whom be bated not 
lime paſt, By this Text your Eordſhips ſee 


f alt ; and 0 the Word gnor ani is put in Op- a 


y norantly is not 
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ly kill his Neighbour, even whom he kate; 
before, taking the Word ignoraniiy in tha 
Senſe, of his not knowing that he kills him, 
or killing him by mere Accident, withou 
his Knowledge, can be liable as a Murderer; iſ 
becauſe it is impoſſible to conjoin even previou 


Enmity with accidental ignorant Killing, < 


as to make out a Crime of Murder; th 
were exceeding, inconſiſtent with every Prin WM 
ciple of Reaſon, far more with a Law flow. 
| But then the q 
Matter is fully explained, by the 1 1. Verſe d 
that - ſame Chapter, which determines wia 
a Man is not to have the Benefit of the G 
ty of Refuge. But if any Man hate bis Mig. 
our, and ly in wait for him, and riſe up agai 
bim, and (mite him mortally that he die, fn 
Alyeth into one of theſe Cities Then the Elder: i 
his City ſhall ſend and fetch him thence, and 
liver him into the Hand of the Avenger of Blau 
Here are both Sides of the 
Queſtion put, the one fully to explain the other, 
the laſt to explain what is meant by ignorant, x 


ing from infigite Perfection. 


that be may die, 


whom be hated not in time paſt. 


The laſt Text does by no Means ſay, that ; 
if a Man ſmites his Neighbour whom bet 
knoweth, although without Hatred, and with 


out lying in wait, and without rifing up 2 
gainſt him, that he ſhall ſurely die; but on 
the cc rary, puts the Iſſue of his dying ** 


1 
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1 hating of him whom he killed, and upon 
8 his riſing up againſt him, whom he did kill, 
and upon his lying in wait, that is, in other 
Words, upon his deſigning to take his Oppor- 
| Wtunity from a premeditated Malice; for in- 
Ideed the Meaning cannot be, that a formal 
ing in wait, or lurking in a Paſſage where 
me Perſon was to pals ; but he who defigris 
the Thing, and takes his Opportunity, lief in 
ait, in the plain Senſe of the Text: Beſides, 
che Word wgnorantly very plainly imports a 
Wcarries under it, that Cafe of a Man's killing 
oy Miſadventure, one whom he did not in- 
end to kill, that is plainly Ignorance, as to 
F 1 him who was killed, and vet it will be true, that | 

Wit he deſignedly kill one in Place of another, 
W miſtaking the Perſon, but deſigning to ill 
W that Perſon; as ſuppoſed to be the other, te 
"WS does not ignorantly kill the Man whom be 
does ſlay; he kills him knowingly, altho' Le 
W miſtake the Man: 5 
Nor is it of any Importance, that the Ex- 
amples immediately ſubjoined in the 5. Verſe, 
are Inſtances of Slaughter intirely accidental, 

and where the Slayer did really not know 
BE chat he killed; that is an Example, but not 
nn Example exhauſting the Rule, which the 

. Verſe fully clears, as not extending the 
capital Puniſhment to all who came not un- 
der the Deſcription in the 5. Verſe. But to 
. thoſe 


n 
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thoſe. alone who hated their Neighbour, lay in 
Wait for him, and roſe up againſt him. 


And tho? this is plain enough from tha iſ 


Part of the Law, yet the Matter is indeed 
more fully explained, in the xxxv. Chapter « 
Numb. where there is another Ordinance, 2 
to Cities of Refuge, and they are appointed t 
be Six; and the general Rule is ſet down, 
That every one that kills any Perſon unaware 
may fly to theſe Cities, Nothing can be plain 

er, er, than the Meaning of killing unawares, tha 
is, without Deliberation, — and 
without Forethought. 


£4 


bim panel an Inſtrument of Iron ( ſo that he di) 
he is a Murderer, &c, And if he ſmite him with 


throwing a Stone ( wherewith he may die) au 
be die, he is a Murderer, &c. Or if be ſmite bin 
wth a Hand weapon of Wood ( wherewith he my 
Theſe are We 


die) and he die, he is a Murderer. 
the Amplifications ; but then follows the Li. 
* mitation in the 20. Verſe, But if he thruſt 
bim of Hatred, or hurl at him, by lying in 
wait, tha; he die, or in Eumity ſmite him with 
his Hand that he die, he that {mote him ſhall 
ſurely be put 70 death; for he is a Mu derer, 
&. Here is the Limitation, He that killeth 
or thruſteth with an Iron. weapon, is a Murde- 
rer, under the Limitation introduced by the 

| Pats 


general Law, And iF be ſmit | 
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Particle But, as an explicatory Exception to 
the Generality of the Rule; But if he thruſt 
him. with Hatred, be is a Murderer, And there- 
fore Commentators refer from this Text to 
the other in Deuteronomy, already cited, for 


| Explication of this: Where it is flatuted, 


That if a man hate his Neighbour, and riſe up a- 


gain bim, and ſmite him with Hatred, fo as to 


comprehend every Manner of Killing with 


| any Weapon; and conſequently that this is not 
& a diſtinct Manner of Killing, from what is 


expreſſed in the 16. Verſe, but a Quality ad- 


W iced to the Manner of Killing, fo as to make 
it capital, viz. That it muſt be done in Hatred. 
And this is yet more clearly explained, by the 
22, and following Verſes, where the 

@ ſition is ſtated betwixt - thruſting ſuddenly 
and of Enmity, with a direct Reference to 
the 16, 17 and 18. Verſes, But if be thruſt 
im ſuddenly without Enmity, or have caſt upon 
bim any Thing, without lying of wait, or with 
any ſtone wherewith a man may die, ſeeing him 
not, and caſt it upon him that he die, and was 
not his Enemy, neither ſought his Harm, then the 
Congregation ſhall judge, &c. and ſhall deliver 
| the Sayer out of the Hand of the Avenger of 
Blood. There all the three Methods of Kik 


ling before mentioned are referred to, Thruft. 
ing, properly applicable to the Killing with a 
Durk, Sr. but without Enmity; caſting any 
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Thing upon him, without lying in Wait, on 


Forethought; or "with any flone, wherewith | 


Man may die, thevery Thing expreſſed in the 
17, Verſe, and from which he is deemed tt to 
be a Murderer: Vet if he was not his Eneny 
nor fought his Harm, he is not a Murderer, þ he 
is not to die, but 7o be delivered from the Ann 
ger of Blood So that theſe three laſt Verſez 
are a plain Limitation of all that went before; 
the Inſtrument, whatever it was, was 0 
raiſe 2 Preſumption if a mortal-one; bu 


yet, if it appear the Perſon was not thruſt, « 


hurled at, or ſmitten in Enmity, &:. E 
Slayer was to be delivered from the Avenger 7 
Blood. 

What hath been already ſaid, does fuly 
obviate what is offered in the Purſuer's lM 
formation, in Way of Anſwer. It is tru 
That the general Rule in the divine Lawis, Tha ! 
whoſo ſheddeth Man's Blogd, by Man ſhall i 
Blood be ſbed; and fo by the Six Contmanamen, 
the Prohibition is general, Thou ſhalt not kill: 
Yer even the Commandment it ſelf admits of 
Exceptions, ſuch as, Killing in Self defence, i 
and Killing in Execution of Juſtice, and Kil- 
ling in Proſecutign of juſt War, and the like 
The other Rule likewiſe admits "of Exceptions, 
not ſo as entirely to juftifie the Killing, and to 
make the Act lawful ; bur yet ſo as to excuſt 
from i the Pain of Death, The Texts already 


noise 
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noticed are expreſs, that a Man's Blood may 
be ſhed, and yet the Blood of the Shedder not 
be required on that Account. The Queſtion 
is, Whether this Pannel's Caſe comes not un- 
der the Exceptions? 

The Poſition, ** That by the ae of Ms 
e ſef Death of a Suddenty was plainly capi- 


« tal ; and that the Slayer had the Benefit of 


« the City of Refuge only, where the Slaugh- 
ter was by mere Misfortune, ” is aſſumed 
without ſufficient Foundation. It is plain, 
That he who thruſts without Enmity, does 
not kill the Man by mere Caſvality ; the 
Act from which Death follows is a vo- 
luntary Act, tho* without Enmity, and al- 
tho? the Killing is voluntary; and ſo can ne- 


ver be ſaid to be merely caſual, in the Senſe 


= the Purſuers would take the Words. Neither 
WE are the Words in Exoaus, If a Man ly not in 
| wait, but God deliver him into his Hand, in the 
leaſt contrary to what hath been advanced: 
For it is moſt properly ſaid, That where the 
AQ is without the Deſign of the Killer, with- 
out Enmity, and without Hatred, that there, 

in ſo far as concerns the Killing, God hath de- 
livered the Man into the Hand of the Slayer. 

The plain Meaning is, That where a Man is 
killed, not with Deſign, but that the Thing 
happens by the over-ruling Hand of Providence, 

_ permitting Things of that Kind, in his ſove- 
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reign Wiſdom, and from his ſupreme Powe, if 
that there the Perſon is delivered to Death iſ 
by the over-uling Hand of God: | 
It is likewiſe a Poſition aſſumed withou 
Reaſon, © That wherever a Man was killed hy 
* a mortal Weapon, that was Murder by 0 | 
dt Moſarchk Law.“ We hope we have de 
monſtrated the contrary already. If Enm. 
ty and Forethought was required (we nel 
only repeat that one Text, which expreſſes tt: 
| killing a Man with a Stone, wherewith he may di 
there the Text declares the Stone to be a mr 
tal Weapon; yet for all that, in caſe of h 
Circumſtances mentioned in the other Veit 
the Slayer was not to die; but 7o be delve | 
from the Avenger of Blood. And this ſingle Ch 
fideration muſt be ſufficient to refute ſuch a bo 
ſition. Is it not poſſible for a Man, to uſe: 


mortal Weapon, where there is no Enmin,n P 
nor Deſign to kill the Perſon who is ſlain' WF *! 
If it be poſſible, as it certainly is, then ca C 
we imagine that a 'Law, fo perfect as the BD 
vine Law it ſelf, could make a Man guilt 0 
of Murder, becauſe of the Uſe of ſuch a We: | 


pon, where he really intended no Harm, than 
2 Man that uſed a Weapon of another Kind? 
Beſides, that in Truth every Weapon 1s 2 
mortal Weapon, with which a Man may be 
killed: And therefore to imagine, That the 
Divine Law laid ſuch a Difference betwixt an 
| a 
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Inſtrument of Iron, and one of another Kind, 
is Certainly to go too far. The Law of God 
has put the Matter upon a much juſter Foot. 
ing, to wit, the Intention of the Perſon, which 


alone can diſtinguiſh his Actions. 


The Purſuers alſo ſay, © That tho” the Argu- 


6 ment is good, that wherever the Benefit ot 


A 


te the City of Refuge was not competent, there 


4 the Crime was capital; yet it does not fol- 
“ low, that where the Power of the Laws were 
c ſuſpended by the Jus aſyli, that the Puniſh- 


A 


ment is not to be capital ina Country where 


ce the jus aſyli takes no Place.“ 

But with Submiſſion, this is no ſound Way 
of Arguing; the Queſtion hitherto treated is, 
What was the Law of Moſes with regard to 


= Puniſhments in the Caſe of Man-ſlaughtec ? 


If the Puniſhment in any Caſe was not ca- 
pital, becauſe of the Privilege of the Aſlam, 
the Concluſion is juſt, That the All-ſeeing 
GOD did intead ſuch Puniſhments ſhould be 
inflicted for ſuch an Offence; and the Form 
of granting the Protection from the Puniſh- 
ment, does not alter the Subſtance of the 
Law. | 

The next Point undertaken to be illuftrat> 
ed is, © That Man- ſlaughter under ſuch Cir- 
*cumſtances as occur in the preſent Caſe, was 
not by the common Law puniſhable by Death.” 
And this Argument muſt be divided into ſe- 
yeral 


9 
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e veral Branches. Such as. 1m, That culpable 
* Homicide was not fo puniſhable, and that 
" ;, Homicide committed upon ſuch high Provo, 

4 cation as was here given by J. A. coulda. 

mount to culpable Homicide only. 240, Tha 
4 * that Law, the Defunct not having been in. 
** tended to be killed, but the Invaſion, what 


ever it was, intended againſt another, the kill. apf 
© ing the Defun& was caſual, or at worſt cul. hig 
* pable, not puniſhable with Death. 3 by 

And as to the firſt of theſe Points, we ſhall pic 
not trouble your Lordſhips with Multitude of pre 
Laws and Opinion of Lawiers that might be ov 
adduced upon the Point, but only take notice jur 
ot {ome of the moſt remarkable, and which th. 
ſem moſt appoſite to the preſent Caſe. A. th: 
mongſt other Authors that might be cited for P. 
ſupporting this Opinion, is the learned Voet, ad ha 


tit. ad Leg. Com. de fic. N. 9. That one killing 
another who has provoked him only by 2 
verbal or flight Injury, vix eſt ut ab ord. 
naria pzna abſolvenaus fit, he adds, That 
if the Provocation was by an attrocious rea 
Injury, that would be ſufficient to mitigate {W DT 
the ordinary Puniſhment; and to confirm that, e 
cites Mattheus, &c. | 

| 


And indeed we apprehend, this Opinion is 
founded in the firſt Principle of Nature, for 
ſcarce any humane Conſtancy can ſuffer. ſoch 
high real Injury without the Paſſions being 

1N- 
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jnflamed: And altho' killing is no doubt an 
Exceſs in the Retortion of a real Injury, yet 
ill it is but an Exceſs, and the Injury ſhows 
the Thing done without Deſign; and there- 
fore, becauſe of inſuperable bumane Weak- 


8 neſs, the Puniſhment falls to be mitigated. 


And the Applicarion to the N Caſe, as we 


F apprehend, is obyioys, 7. K. had given the 


higheſt Provocation to the Pannel, not only 
by a Tra& of verbal Injuries and Endeavours ta 
pick a Quarrel, but Had committed the moſt 
provocking real Injury, to throw a Gentleman 
over Head and Ears in a dirty Puddle : No In. 
jury could be more provoking. Yea indeed, 


there was more in it than an Injury only ; one 


that was able to throw the Pannel into the 
Puddle in that Manner, was likewiſe able to 
have ſuffocated him there, the Pannel had 
no Reaſon to expeR otherwiſe, and therefore 
no wonder it he beteok himſelf to his Durk, 
&c. And the other Circumftance noticed, 
that J. A. immediately upon doing the Thing, 
endeavoured to draw and make himſelf 
Maſter of the DefunQ's Sword, gave the Pannel 
ground to expect the worſt; and fo it may be 
doubted, if he was obliged to wait till J A. 
ſhould have an Opportunity ro give him the 
Blow, even with a mortal Weapon. And 
when this is conſidered, the Fact goes further 
than a Retortion of the higheſt Injury : The 


Pan- 
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_  Pannel was in ſome Meaſure put upon his 
Defence; and granting, that his puſhing 2 
J A. was an Exceſs, yet ſtill that Excek 
falls only to be puniſhed pena extraordinaria, 
From what is ſaid, it ſeems plain, That it 
7. K. received the. Thruſt, the Homicide 
would have been culpable only: And ſo it 
remains to be conſidered, if the Caſe comes 
out worſe for the Pannel, becauſe it was G. B, 
that received the Wound and not 7. K. And 
we apprehend it does not, but on the contra 
ry, that this gives a great Strength to the De. 
fence, And that becauſe, Imo, That the 
Thruſt being deſigned at 7. N. ſhows that 
there was no Malice at the Defun&, neither 
| premeditated nor preſumed from the givingof 
the Wound: For admitting it to be true, 
that in an ordinary Caſe, the giving a Wound 
with a mortal Weapon, preſumes the Dal, 
or maleyolous Intention; yet that can never 
be, where thePuſh is pointed at another than 
him, who by Fatality receives it. And ſo 
the Caſe comes out thus, that the Pannel in 
making one Puſh, could not deſign it at two 
Perſons, and ſo if he deſigned it at J. A. 'tis 
impoſſible to ſay, he had a Deſign againſt the 
Defunct. It is plain in the Nature of the Thing, 
that the Deſign, though preſumed from the 8 
giving of the Wound, yet in Point of Time h 
it preceeds the actual receiving ot the Wound, 0 
althopgh 
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although that preceeding or Precedence be but 
Momentary; and therefore, if in the very Act 
of puſhing, the Deſign appears to have been 
againſt 7. K. it excludes all pretence of any 

animus againft another who received the Wound 


by Fatality, in the very Moment that the De- 


ſign was pointed againſt the other. 
And here your Lordſhips will-likewiſe oi 


ſerve, that there can be no animus occidendy 


preſumed at all againft any Man, not even 
againſt J. A. himſelf; becauſe the drawing a 
Sword and puſhing at a Man with it, does not 


of it ſelf preſume a Deſign to kill the Man 


puſhed at, except the Wound and Death ac- 


tually follow: For it is from the Event ofthe 


Wound and Death following alone, that the 
Intention is preſumed. Therefore ſince Death 
did not happen to J. A. the Law cannot pre- 


ſume an Intention to kill him, ſince the Foun- 
dation ot the Preſumption is removed, or did 


happen. If the Blow had miſſed him, or had 


not killed, but wounded him; the Intention 


would not be preſumed: And therefore it 
cannot here be preſumed, as the Caſe hap- 
pened, for there is no ſuch Preſumption in 
Law, as that killing one preſumes a Deſign 
to kill another; except where it appears that 


Slayer killed one Man by Miſtake, taking 
him to be another: As for Inſtance, Killing 
C. 6. in the Dark, when the Killer really be- 


lie ved 
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lieved him to be G. B; there indeed the 
| of C. G. preſumes the Intention of kil. 
ling C. B. although he was not actually ſlain; 
and therefore tis in that Caſe; the Killer is in. 
deed guilty of Murder. But it is quite ano- 
ther Caſe, where one Man is killed, not by 
_ Miſtake for another, but by Fatality, when 
the Puſh was intended at another, whom the 
Killer knew, which is the Caſe in Hand: And 
therefore we do humbly inſiſt, That it can. 

not be kid, there was an intention to kil 
J. I. ſince his Death did not follow : Nes 
ther can it be ſaid, There was an Intention 
to kill the Defunct, becauſe though his Death 
did moſt unluckily happen, yet the init ium, up- 
on which the Intention muſt be founded, did 
not happen, the Puſh being made at 7 J. 
For theſe two muſt always concur, the Puſh 
'made at the Man who dies, and 'the aQual 
Death. And where it happens otherwiſe, the 
Death is a mere Fatality; not infirely inno- 
cent, becauſe the Killer was ſo far faulty in 
invading the other; but then it is no more 
than an Invaſion, it is not Murder from Ma- 
lice prefumed, No Preſumption of Law can 
get the better of contrary Evidence. The 
Freſumption of Law may be, That where 2 
Man is killed, he was intended to be killed; 

but if from the Circumſtances the direct con- 
navy appear, that there was not an Intention 

againſt 
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againſt him, this is Evidence which excludes 
the Preſumption; and ſo there can be no Mur- 
der in the Caſe. 

It is indeed a Caſe ſtated by the Lawyers, 
What ſhould be the Conſequence, if a Perſon 
intending to kill one Man, kill another? It 
is acknowledged they are greatly divided upon 
the Queſtion ; a great many of the ableſt are 
in all Caſes clear, That where one Man is 
killed, and another was deſigned, it cannot 
be Murder, becauſe of the want of an Inten- 
tion againſt him, 

But then your Lordſhips will obſerve, That 
all Lawiers agree in this, that wherever a 
Man is to ſuffer for killing one, when he in- 


tended to kill another; that can only be 


where the Forethought and doloſe Intention to 
kill the other is certain, but not that where In- 


vaſion is ex impetu: And therefore ſuppoſing 


one invade another, with an Intention to h 

but without a certain Evidence that his through 
Intention was to kill, there ſuppoſing the Blow 
intended for one do kill another, the Killer 
cannot ſuffer Death: And which by the By 
ſhows your Lotdſhips, that there is no ſuch 
Puniſhment in Law, as that becauſe the Puſh 
killed the Defun&, therefore the Pannel in- 


| tended to kill J. K; for if this were Law, 


then the Queſtion could never occur, but would 
be inept whether a Man intending to ftrick 
one 
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one, and killing another with that Blow, is 
guilty of Murder, or is preſumed to have in 
tended to kill that other a» whom the Stroke 
Was intended 

Upon al] theſe Grounds, we humbly inſiſt, 

that if J. A. had been killed, there would 
have been no Place for a capital Puniſhment, 
But then ſeparately, whatever be in that, that 
ſince it does not appear, (nor cannot, ſince 
Death did not follow) that there was a cer. 
rain Intention to kill him, the caſual killing 
of the Defun& cannot be puniſhable with 
Death. 
What has been id fully removes any Argu 
ment that may be drawn from Sir George 
MKexue's Opinion, that he who by Miſtake 
kills one for another, ſhould die: For your 
Lordſhips ſee, that he ſpeaks only of that Caſe, 
when one Man is certainly intended to be kil. 
led, +but another is killed by Miftake, being 
ſuppoſed to be him; that is not the Caſe now 
| before your Lordſhips. 

And in this Queſtion, concerning the Pan- 
nels Intention and Deſign, the Circumſtance 


of his being overtaken with Drink, is a Cir- 


cumſtance that aſſiſts in the Argument. We do 
not ſay, that being drunk affards a Defence 
for Killing; nevertheleſs it is a Circumſtance 
whereby to ſhow, there was no Malice or 


1 =_; eſpecially _ the Detun&, ſince e- 


very 
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$ every. Body. may conceive, how eaſy it is 
bor a Man that is drunk; puſhitg atone; even 
. to tagger upon another, or not to have. the 
Judgment and Preſence of Mind to draw: back, 
when that other ſuddenly throws himſelf in the 
Way of the Thrult; . 
| What is laid down by the Purſuer ; in Oppo⸗ 
ſition to all this in their Intormation, is fo fully 
obviated;. that tis quite needleſs , to, . repeat 
the Argument; only whereas he fays,.* Thatif 
„Killing, notwithſtanding, of Proyocation, had 
not been Capital, it could not have been à 
Poubt in the common Law, whether a Hus- 
© band ought to ſuffer Death, who killed his 
© Wife taken in the Act of Adultery ? 2 But we 
apprehend, that the direct contrary Cohſequence 
follows, that it high Provocation had nat af. 
ſorded a Defence, We indeed there could not 
have been a Doubt, the Husband muſt have 


o WT died;: becauſe high Provoeation was all he had 
to plead + 3 the Doubt was, whether a 

: Provocation of that Kind, where thaw was no 
n- real corporal Injury to the Husband himſelf, 
e was ſufficient ? And the Law determines ; 


that it was, and conſequently eftabliſhes the 
Ray that high and (grievous Provocations 

obght- to alleviate the Puniment. 
The next Thing to be conſidered is, what 
was and is the ur of Kotland concerning 
this Hanters, the. , ſeems to be thefirſt, 
thai 
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that ever diſputed, that according to it, ther 
Was a Diſtinction betwixt Slaughter and Mu: 
der: Sir George M*Kenze is expreſs upon it; 
by our Law, ſays he, Slaughter and Murd: 
did of old differ, as homicidium Gmplex & pr. 

 meditatum in the civil Law; and Murder onh 
committed, as we call it, upon Forethougy 
Felony, was only properly called Murde, 
and puniſhed as ſuch, for which he quote 
the expreſs Stature, 'Par. 34d. Cap. 51. k 
James I. appointing that Murder be capital 
puniſhed, but Chaud melle, or Slaughter cons 
mitted upon Suddenty, ſhall only be puniſhed 
according to the old Laws, which expreſ 
make the Diſtinction betwixt Forethouyt 
Felony and Slaughter of Suddenty: And thou 
none of all theſe Laws particularly expreſs ti 
Puniſhment of Man ſlaughter, as they coul 
not well do, becauſe that was arbitrary a 
cording to Circumſtances, yet as Sir Gerry i 
obſerves, the Oppoſition and Diſtinction b 
eftabliſhed betwixt Slaughter. by Forethougt 
and Chaud melle, and the Puniſhment of th: 
one to be leſs than that of the other. | 
The Purſuer has endeavoured to ſet up o“ 8 
thers of our ancient Laws in Oppoſition w Def 
theſe obſerved by Sir George M*Kerzie, ſuch 2M Slau 
the 3. Statute of King Robert the I. Which, 1911! 
with Submiſſion, is nothing to the Purpoſe the 
For 1½, It does not concern capital To Wh 

on!) 
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enly, but any Crime touching Limb as well 
2s Life. 2do, Though the Word Slaughter 
is mentioned without adding by Forethought 
Felony, yet the ſame Thing is added in other 
Words, when it ſays, rb Liſe or Lim, 
to which alone the Act relates; that is Fore. 
thought Felony, becauſe Slaughter by Chaud 
nelle touched neither Life nor Limb. The 
Title of the Act is, Men condemned to Death 
ſhould not be redeemed ; but what is that to 
the Purpoſe in a Queſtion, who ſhould be 


condemned to Death, and who not? 

t The 43. Chap. of the A of King Robert 
n.. is as little to the Purpoſe, for as it ſpeaks 
of Hairſhips, Burnings, Reif and Slaughter, 
is very plain it means only wilful premedi. 


tate Slaughter, otherwiſe it would Glow that 
not only wilful Fire. raiſing, but burning of a 
Houſe by Neglect, or lata culpa, would infer 
che Pain of Death. And the next Paragraph 
makes it further clear, appointing Sheriffs to 
take diligent Inquiſition, “ Giff any be com- 
“ mon Deſtroyers of the Country, or hath de. 
„ſtroyed the King's Leiges with Hairſhip, -. 


“ Slaughter, Sc. Can a Man be à common 


to Wy Deſtroyer by Slaughter, except where the 
Slaughter is ſuppoſed to be by forethought Fel- 
ch, WW lony? 'Tis certain he cannot, and therefore 
e the Purſer falls into a great Miſtake in Law 
nes when he lays, “ That giff he be ken'd with 
nly Þ 2 . "00" 
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the Shen, Was immediately impowered u 


particular Facts, but concerns that general A0 


_ © capital in them: The direct contrary appeaiſf 
that Man ſlayers were to be tryed, whether 


the Girth. 


| well as Man. — then for certam it eſtabli 


— 


&« the Aſſze, mult relate to Man. -ſlaughter 
becauſe the Sheriff could not judge of Murder 
It is directiy otherwiſe, if he be attainted by 
the Aſſze as ſuch a Malefactor, chat is, as ; 
common Oppreſſor by Slaughter, Sr. he i 
to be condemned to Death, This is an E; 
ception trom the Rule, that Murder was to he 
tried by the Juſtice Air. This Law appointel 
it to be tried in that Way, in Caſe the Perf 
accuſed could find his Barras or Borgh to com 
pear at next Juftice. Air, but if he could ng 


And by the By, this does not concen 


cuſation olbeing a common Oppreſſor, like 9 
the Caſe of a Sorner, or one habite and repit 
an Egyptian, Nor, can [the Lawiers for the Pa 
nel find any Word in the Statutes of Alexandr 
II. which the Purſuer refers to, that does n 
the leaſt preſuppoſe that Manſlaughter ws 


guilry of Murder or not, and if found not 
guilty, that they. Were to have the Benefit 


The Purſuer's Obſervation by way of Anſwer 
to the 51. A Par. 4d. Ja. I. is intirely nought; 
for if it extend the Difference between Fore: 
thought and Chaud melle to all Tranſgreſſions 25 


ſhes 
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ſhes the Diſtinction in the Caſe of Man ſlaugh: 


ter; and fo Sir George M. Herxie likewiſe ſays in 
his Obſer vations on this AR, as well as in his 


Criminals, And as to nis fantier Obſeryarion, 
that Chaud melle is by our preſent Law puniſh- 


able by Death, that ſtill refers to the Act 


of Parliament Charles II. ac muſt be examin- 


ed with it. 


The Purſoer turther pied, That the Bene- 
fit of the Sanctuary might be competent, 


where Crimes were capital, which he founds 


upon the Statutes of Alexander II. But this is 
not. worth diſputing, for if the flying to the 


Sanctuary, join'd with Repentance, and ſo forth, 
rendered the Crime not capital, it is all the 


fame Thing, that is, in Effect to render the 
Crime not capital only by another Form, 


but ſtill the Subſtance remains, tl. at acccord- 
ing to the Law the Pain of Death was not 
to be inflicted. ' At the ſame Time, that Sta- 
tutes concerning Reifs, whereby Repentance 
abſulves from the Puniſhment, is ſomewhat 
peculiar, and does not at all contradi the 
other Laws, which make or ſuppoſe Gans 
nell not to be capital. And the laſt Part of , 
the Statute appointing, that if Man-ſlayers 
fly to the Kirk, the Law ſhall be keeped and 
obſerved to chem, eſtabliſnes the Point, that if 
they were nor found Murderers by Forethought 
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they were to be returned to the 2 and 


The Purſuer ſays, That after the n 
* when the jar aſyli was in effect abol. 
© ſhed, then the Diſtinction betwixt forethough 
© Felony and Chand melle ceaſed, and that it wy 
never objeRed, that Malice or premeditat 
© Deſign was requiſite to make the Crime ca. 
tal.“ And for this, they take notice of tw 
Caſes, Currie againſt Fraſer Juh 1 641, and 
Bruce againſt Marſbal, April 1644. 
As tothe 3/}, which is Fraſer's, BS wa 
not one Circnmſtance pled or proved, wic 
cofild make the Slaughter Chand melle, but di 
the contrary it appeared direct premeditat 
Murder, no real Provocation, but a Quand 
about a Staff; a Murder committed in Reveng 
upon the SHyer's hearing the Perſon killed hal 
murdered his Brother, which plainly implied 
2 premeditate Deſign. What Argument this 
cCnan afford, is ſubmitted. This indeed may 
be remarked, that the Caſe gives ſome Notion 
ot the Spirit of the Times; the Presbytery 
took Evidence whether the Murder was .acci- I 
dental or wilful, they found it to be wilful, and 
noways accidental; 3 their having done ſo wa 
taken as Evidence in Court, and even the Wife 
of the deceaſed was ſwom as a Witneſs. In 
ſhort, there is not one Circumſtance in the 
Whole Caſe, that could exclude the Premedi- 
tation 


the, 1 
flanc 
our, 
but | 
cum 
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tation or Forethought, but all quite on the 


ontrar 
T of other Caſe of Marul i in the 1644, 
is as little to the Purpoſe; he was libelled for 
ilful Murder, and he confeſſed it, without 
pleading any Defence, becauſe he had none; 


the, in his Confeſſion, adjected ſome Circum= 


ances, which might have given ſome Co- 
lour, but indeed very little for a Defence; 
but he offered no Proof even of theſe Cir- 


cumſtances, and his own Declaration could ä 


be no Evidence of them, they were not in- 
trinſick but extrinſick Qualities of the Decla- 


ration. He had given repeated Stabs with a 


Knite, where covld be W — W that 
was Murder? 


As to the Act Charles IL it is humbly 


inſiſted for the Pannel, That it introduces no 
Inew Law againſt any Perſon accuſed of Slaugh- 
er, but aſcertains ſomewhat in their Favours, 

. That caſual Homicide, Homicide in 


« lawful Defence, and Homicide committed 
« upon Thieves, E. ſhall not be puniſhed 


by Death.“ And then further ſtatutes, bh That 
« eyen in caſe of Homicide caſual, it ſhall be 


« ſeiſom to the criminal Judge, with Ad- 


0 vice ofthe Council, to fine him in his Means, 


« &:, or to impriſon him.” This Law 


ſeems introduced to correct ſome Abuſes that 
had been, whereby Homicides * under 
| n ſome 
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ſome of theſe Deſcriptions, either had beey 

ſhed with Death, or at leaft that it had 

| [a made. a Doubt of, if they might not he 
ſo puniſhed. What cheſe Caſes were, does 
not appear from the Records, but it ſeem 
ſach Caſts, at leaſt uch Doubts, were. By 
then the 'A& does not determine what wy 

| meant by caſual Homicide; and does by ng 
Means Gay, That Nothing was to be reckons 
caſual Homicide, except that which was mere 
1 accidental: But on the Fw it leave 


tions. 5 
240. Ir is Wow "I the Act, That by a 
ſual Homicide, ſomething is underſtood quite 
different, at leaſt beyond Slaughter mere) 
accidental; for the Act is concerning the ſe 
veral Degrees of cafual Homicide ; And ii 


eren Romicide in Defence, and Homicide dl 

5 commited: upon” Thieves, Sr. are. brought n 
under that general Deſcription of caſual Ho- a 
micide; and theſe laſt Kinds are given, a ſi 
Excmplifications of the general Deſcription; t 
Which ſhews, that caſual Homicide was in. v 
tended to be "oppoſed only te Slaughter doloſe, fi 
committed either by premeditate Forethought, Y 

or Milice preſumed, to be taken up from a 
the nes immediately EI the 


AR: 
ceptions may be, taken to the Rule, yet ma- 


bert 1 


And therefore, however critical Ex- 


terially there is no ſtrong Objection lies to it; 
becauſe when Caſual i is taken in the extenſive 


Signification, as oppoſite to fraudulent and 


| doloſe Slaughter, all the Species mentioned 


in the A8 do properly enough fall under it, 


deed it is worth obſerving, and makes in this 
Caſe for the Pannel, that the Rubrick cannot 
be ſaid to have been indigeſted, or adjected 


by mere Inadvertancy, ſince the ſame Rubrick 


is made Uſe of in the AR 1649, and a. 
gain repeated in the 1661, fo may Years 


' after. 


And this Rubrick affords "II plain Ar- 


gument, That the Legiſlative did at leaft con- 


ſider, that there might be Degrees of caſual 
Homicide ; and conſequently. they could not 


underſtand by that, only merely accidental 


Slaughter, ſtrictly ſo called, ſince there can be 
no Degrees of that; it is but one, and does not 
admit of Degrees: And therefore this is 
ſufficient to ſhew, that more was meant than 
the Purſuer inclined to admit; and if more 
was meant, that can allow of no other Con- 
ſtruction, than to bring under theſe Words 
what the Lawyers call Culfable Homicide ; fo 
as that your Lordſhips and the Jury may judge 
from Cirgumſtances, whether the Slaughter is 

to 
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and are Degrees of caſual Homicide. And in- 
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to be as 6 a8 caſual, or really malicious 


from Malice prepenſe. 


The laſt Part ot that Act of ht BS fur. 
ther enforces that Matter, which gives a Power, 
not only to fine for the Uſe of the neareſt Re. 
lations, but even to impriſon for caſual Hemi. 
cide. Now, how is it poſſible- to believe, in 
Conſiſtency with any juſtice, that a Man 
might be impriſoned for a Fact intirely inno. 
cent, and noways either culpable or criminal 
yet ſuch Homicide merely accidental is: And 
therefore this. ſhews to ebenen, that 
the Legiſlative underſtood, that under the De. 
ſcription of caſual Homicide, Ach a Fat 
might come as carried a culpa along with it, 
and was not abſolutely accidental or inno. 
Cent. 

It is proper to take Notice of Sir George 
Mackemie's Obſervations, upon the 51. vy 
James I. And inthe 2 Place, If Sir George 
be tuppoſed to go as far in his Opinion, as the 
Purſuer pleads, we muſt beg Leave to op 
pone the Law, and ſubmit the Interpretation 
to your Lordihips. , '24o, Sir George ſays no- 
thing againſt the Slaughter's being caſual in 
the preſent Caſe, where the Blow was intend- 
ed at one, . and another ſtruck by Fatality). 
io. His Words do not go fo far, as the Pur- 
ther would ſtretch them; for in his Obſerva: 
tion on the ſaid Act, he only ſays in 2 1 
That 
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„That Chaude melle, or homicidium in rixa 
| © commiſſum, is capital by our preſent Law.” 


And ſo it is in many Caſes ; for Inſtance, where 


the Killer is the Provoker, where he reite - 
rates Strokes in ſuch a Manner, as to ſhow a 
Forethought and formed Deſign, although 
not premeditate for a long Interval of Time 


before: But Sir George does by no Means 


ſay, That Chaude melle, or homicidium in rixa 
commiſſum, is in every Caſe capital. 

His Obſervation upon the 90. Act is no- 
wiſe againſt the Pannel; he ſays indeed, 


«© That Murder tho? committed without fore- 


«* thought Felony, is puniſhable with Death,” 
By which he muſt mean premeditate Malice ; 
and that is true, for no Doubt Malice, where 
it can be preſumed from the Act it ſelf, and 
where the contrary does not appear from 
Circumſtances, is puniſhable by Death, with 
further Forethought: But then he ſubjoins 
an Exception, which leaves the Matter where 
it was, except, ſays he, it be caſual, that is accor- 
ding to the Words of the Law : Ando the 
Queſtion remains, what is caſual inthe Senſe 
of the Law ? 


The Purſuer in his Information goes on 


next to mention a great many Caſes that 
have been judged by the Court ſince the Act 
1661, And the firſt Mention is, that of William 


Deuglaſs, which appears in the Records, and 


is 
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zs noticed by Sir Co ge M*Kerte; this Trial 

went on in general upon Art and Fart, and 
there appears no particular pleadings to this 

Furpoſe on Record in that Caſe. 

The next Caſe mentioned is that of Nicd. 
ſon in the 1673, which can never make for 
the Purſuer, becauſe there your 'Lordſhips ſuſ. 
tained both the Libel and the Defence, though 
indeed the Defence was not proved: And 
therefore iftRe Purſter ſay, That the Deferiy 
was upon Chgud melle, or culpable Homicide, 
the Caſe is with the Pannel, becauſe your 
i Lordſhi ps ſuſtained the Defence. And altho 

in reality the Crime was proved to 1710 * 
ful Murder, and. the Deka nce not 
yet ſo far it is on the Pannel's Side, that 10 
Advocate inſiſted, Nicolſon was verſans in n 
illicita, by carrying a Gun, which he acknow. 
leged uſed” to go off an half Bend; yer you 
Lordſhips ſuſtained the Defence, that the Gun 
went off in à Struggle: It is true, the 'Man 
was ſaid to be drunk, and there was nota 
previous Quarrel, but then there was no Pro 
vacation, no juſta cauſa iracundie, and no ir 
cundia at all; but the Gun was twice delibe bas 
rately ſnap't, Jad the third Time the Man 
Was killed. 

Another Caſe mentioned is, that of Ar 
in the 1693, which is ſomething more 2˙1 
do the e but does not yet Anſwer the we 

Purſuers | 


' 
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purſuer's Intention. For the Lords did; not 
there find, that every Homicide was capital, 


except What was merely accidental; they 
indeed ſuſtained the Libel, and repelled the 


Defences, which were mainly founded upon 


Provocation by ill Words from a Woman, and 


her throwing, a. Chamber. pot at the PannePs 
Face, who was a Soldier, which the Lords 
did not find ſufficient to 'exculpate from the 
Libel, which bore reiterate Strokes to have 
been given the Woman in her own Door, 
(which by the By was Hameſucken) ſhe 
thrown over the Stairs, and purſued by the then 
Pannel, The Caſe was very ſingular, fiſt 
an Attack upon a Woman by a Soldier, which 
ought to have contemned Inſults from the 
Female Sex, at leaſt not returned them with 
any Blows: -'No-Injury of that Kind from a 
Woman can - juſtify Blows. given, much leſs 
reiterated Blows, and deliberately trampling 
ro Death, throwing. her over her Stair, and 
ſtill continuing to purſue her: There, the 
preſumed Difference of Strength, and Diffe- 
rence of the Sex, made ſuch an Attack a bar- 
barous Murder: Juſt. as an Invaſion by .z 
much ſtronger Man againſt a. weaker, or by 
a Man againſt a W. although not with 
a mortal Weapon, wauld make a Blow with 
a mortal Weapon, given by ſuch a Woman or 
wan Perſon, come. within the Deſeri ption 


of 
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of Self defence Which is a Caſe that Law. 
ers ſtate, although the ſame Thing would not 
be Good, if they were of equal Strength, or 
that the Invaſion was by the Woman, or 
Perſon of weaker Strength. 

Another Caſe mentioned by the Purſuer is 
that of George Cuming in the 1695, and upon 
looking into the Caſe, it muſt be owned, that 
it ſeems a very narrow hard Caſe ; but then 
the whole Burden of the Purſuer's Pleading 

turns upon this, That ſuppoſing there was 2 
rixa, and that the Thing happened upon: 

' ſudden Quarrel, yet Cm himſelf was the 

firſt Provoker, and the zuctor rixg; and there. 

fore could not plead the Benefit even of Self. 
defence; which indeed brings the Caſe with- 
in what all Lawyers agree on; and had it not 
been for that Circumſtance, it is impoſſible the 

Deciſion could have gone as it went: For in 

effect, the King's Advocate admitted the De- 

fence; barring that Circumſtance; but inſiſted 

n that as what governed the Caſe. 

The Purſuer alſo mentions the Caſe of Ha. 

milton of Ereen anno 1716, which does not 

at all meet: For there a plain Murder was 


libelled, that the Pannel firſt made ſeveral 


Puſhes with his Sword and Scabbard upon it; 
and not content with that, drew the Sword, 
and gave the Defunct the mortal Wound. 


And no Provocation was pled upon, on the 


Part 
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Part of the Pannel, except what was verbal 
only. And the only real Injury, by ftrik- 
ing with the Sword and Scabbard, was ad- 
mitted to have been given by the Pannel. And 
though it was then pled, That the Defunct 
himſelf ruſhed upon the Sword, that was con- 
trary to the Libel; and if the Fact had come 
out ſo, the Libel would not have been proved: 
And therefore that Caſe does not at all meet; 
for there were not ſufficient Circumſtances to 
exclude the Dole, or ſo much as ro make a 
lomicidium culpoſum. 2 
Another Caſe he mentiors is that of Thomas 
Roſs and Jeffery Roberts, 20. July 1716; which 
makes againſt the Purſuer as it is ſet forth by 
himſelf: For then the Lords did ſuſtain 
the Defence of Provocation by Words, re- 
ceiving a Blow on the Face, being pulbd down 
to the Ground, and beat with a great Stick 
or Car- rung, relevant to reſtrict the Libel to 
an arbitrary Puniſhment. And though the 
W ords, To the imminent Danger of his Life, 
are inſerted as they were pled in the Defence ; 
yet that was not a Fact, but a Conſequence in- 
terred from the being ſtruck with a Stick. And 
if the periculum vitæ had been the Foundation 
on which the Interlocutor went, then it muft 
have been unjuſt, becauſe no Man alive ever 

doubted, that a Man in Self-defence, might 
lawfully kill, without being ſubje& to an ar- 


bitrary 


. The em f " 
| tory Prniſhinecit, or any Puniſhment what: 
ont But the Caſe was, that your Lord: 
this found. the Provocation and real Injury 
reduced the Fact to a Homicidinm culpoſ um; 
you indeed ſuſtained the Reply, that the De 
fun& was held by Rbberts at the Time of tes 
 eeiving the Wound, - becauſe that excluded the 
Defence of the Panne!'s being upon the Ground 
when he gave the Wound, and made the Faft 
amount to Murder, becauſe it never was doubt 
ed, but if one ſtab another, eſpetially with 
Knife, which is ſtabbing 1 in the moſt barbarou 
. Senſe, when that other is held, and ſo put ou 
ot the State of doing further Inzury, chat is 
Murder by the Law of all Nations. 
The Caſe of Lindſay and Brock in 17163 
is very far from putting the Caſe Gut of Doubt, 
The Caſe was, That the Defunct was enticed 
out of his Houle, and was attacked by -tivo 
at the ſame Time; and when he and the 
| were on the Ground, one of theth, his 
carne out to be Lindy, tabbed him in the 
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ſhips did not laflain the Crime as capital 2 

gainſt them both, even upon the Art and Part, 
ut only againſt the one who ſhould appear 10 

have given the Stab, and that came out to 


f Lindſay: But then indeed you found, not will. 


out Difference in Opinions, that nevertheleſs 


he had the Benefit of the Indemnity,” upon 
of this 
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this Foundation, that though the homicidium 
was doloſum, becauſe of the Circumſtances, 


yet it was not from Malice premeditate: And 


the Majority were of Opinion, that the In- 
demnity excluded nothing but premeditate. 
Murder, and did not touch any Caſe done in 
rixa, notwithſtanding the Perſon guil:y might 
be the aufor rixe, This does by no means 
determine any Queſtion betwixt a blau 
and culpoſum homicidium, for that Fact was 
inſiſted to be daloſum, and indeed ſo found, Tis 
rue, it proves that an Indemnity may reach 
even. a homicidium doloſum, where the Dole 
aroſe immediately, and not ex intervallo. 

The Caſe of, Matthews the Soldier, the Pur- 
ſuer admits was of the fame Nature, and 
needs no other Anſwer; only that in that Caſe, 
there was no Circumſtances ſufficient toexclude 
the Dole, or make it only a culpable Homi- 
cide. pe e de 

The Lawiers for the Pannel beg leave to 
take notice ot ſeveral Deciſions - which efta- 
bliſhes the Point pled for the Pannel. Anil 
the firſt is, that of Enſign Hardy, 6th June 1701. 
He was accuſed of Murder, by giving repezted 
Thruſts with a drawn Sword to one Hnith, who 
at the Time had no Arms, whereof Sm in- 
ſtantly died, and that he afterwards boiſted of his 
Crime and Cruelty; the Defence proponed and 
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| 
1 3 | ſotained,. was, 0 That the Defunct was the 
* firſt *Agereſlor, and did take hold of the Pan. 
1 2 nels Horſe bridle, and when he was hold. 
| ; „ ing the Horſe by the Bridle, did give the 
"63 Panel a Stroke over the Face with a Rung, 
* © and wounded him to the Effuſion of hj 
1 Blood, and that the Defunct beat the Pan. 
| _ wa from his Horſe, ” Theſe were found 
relevant to reſtrict the Libel to an arbitray 
Puniſhment : And then the Reply was ite 
ed relevant to elide it, That the Pannd 
« beat the Defun& hat the Face with: 
«© twiſted Rode before he ſtruck the Pannel, 
Here again the Point is fixed, no caſual Ho. 
micide, nor Homicide in Selfdefence. 

A Caſe yet ſtronger, is that of Peter Mak: 
lean the 1/7 March 17 10, who was accuſed d 
the Murder of James Ewing, by ſhooting him 
dead with a fowling Piece, when Ewing had 
no Arms in his Hand. The Defence ſuſtained 
to reſtrict the Libel to an arbitrary Puniſhment 

" was, © That the Defun& quarreled the Panne 
3% “ under the Name of Raſcal, how he dur 
| « carrya fowling Piece; and that if the Prince 

“ had his own, he durſt not do ſo: And adding 
« theſe Words, that her Majeſty was but 1 
« Whore, and theres on aſſaulted the Panne| 
« for taking his Gun from him. This is ſo 
plain that no Obſervation needs be made upon 
it. 
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Another Caſe, js that of Bathgate, 2 34 Janu- 
ary 1710. He was accuſed , of. murdering 
Andrew Braidmood by throwing him down to 
the Ground, and giving him ſeveral Strokes 
and Bruiſes, ' whereof he died. Your Lord- 
I ſhips found the Libel only relevant to inferan 
cy Puniſhment; yet the Fact was not in- 
irely caſual, nor pled to be {o; and you ſuſtained 
the Defence, that the throwing down. libelled 
was only a wreſtling out of no Malice; and 
that previous thereto the Defun&' was valety. 
dinary, and in the Habit of ſpitting Blood, rele- 
vant to elide the Libel in the whole. 
The Caſe ot Govan, 3d March 17 10, is nor 
ſo plain as the others abovementioned, but yet 
it does aſſiſt in the Queſtion. - For there your 
Lordſhips ſuſtained opprobrious Language and 
5 Invaſion, by beating in a Scuffle, though without 
, F mortal Weapons, relevant to reftri& the Pu- 
” Wh vimment of killing with a Sword, even ſuppoſe 
the killing ſhould be proved to have been with- 
in the Door of the Houſe, when the laſt beat. 
ing was only pretended to have been with- 
in the Houſe ; and ſo the begging muſt have 
been over before giving the Sh 
Another Caſe is that of Carlops, 8th Jax 5 
mary 1711; the Circumſtances of which are 
ſo well known, that it is in vain to repeat 
them. It was neither accidental Homicide, 
1 nor Homicide in Defence; * the Beating 
M 2 Was 
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was per plures commiſſum in Conjun ion, with 

any of the two following Defences, vr. thy fure 
any Beating, committed by them, WAS in 
Tulzie or rixa, in which they mixed then, 
ſelves, to relieve a Youth in the Defund the 
Grips, or in a Struggle with him. Or ſw 
ratim, That they had Swords about then, 
and only made Uſe of Staves or Batons, . cid 
levant to reftrit the Libel to an 1 
Another Caſe, the 18. W 17151 
chat of Serjeant Davies, who was acculed d 
the Murder of Mr. Robert Park; where n 
Lordſhips found the Pannel his being along 
Time and Place libelled, and a Sue tha 
happening betwixt the Defunct, with two g 
three more in Company, and the Pannel, at 
after 4 Beating with Staves betwixt the (ai 
Men and the Pannel, the faid Pannel hi 
retiring and calling for the Guard, and bein 1 2 
mutilate i in the Hand before he gave the i 
mortal Wound, relevat to reftrit the Libel 

1 arbitrary Puniſhment. 

Another late Caſe is that of Jaſper Ry 
fanno, the 1& December 1724, where tit 
Pannel being accuſed of killing Robert Law 
by throwing him over the Stairs, witho 
Cauſe or Provocation, whereby he was brall 
ed: Your Lordſhips ſuſtained it only rel 
| vant't to infer an arbitrary Puniſhment ; * 

in 


* 
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fare it was not accidental, far leſs in Defence. 
All which | Caſes plainly eſtabliſn the Point, 
that even ſince the Act of Parliament 1661, 
me conſtant Practice hath bern to find cull. 
pable Homicides only relevant to infer an arbi- 
trary Puniſhment ; and that there are Homi- 
cides not puniſhable with Dearh, though 
neither merely accidental, nor in Self- de- 
fence. 

There is alſo a Caſe which deſerves to be 
noticed, as to that Point, of a third Party's. 
being killed, when interpoſing betwixt other 
two in a Scuffle, which is the Caſe of John 
Graham, 1ſt. December 1912, where Graham 
was accuſed of murdering David Cucbran; 3 
but your Lordſhips ſuſtained the Defence, 
That while he was attacked by Blyth, with 
a drawn Durk, the Pannel was in his own 
Defence, with a drawn ' Bayonet ; and that 
in the mean Time, the Defun& interpoſing 
as a Redder betwixt them, did caſually re- 
ceiye the Wound libelled, relevant to reſtrict 
the Libel to an arbitrary Puniſhment. 

As to the Laws of other Countries, parti- 
eularly the Law of Egland, although we 
apprehend the Law there does not differ ſub- 
ſtantially from our Law in this Particular; ex 
cept it be in theſe, 191, That Manſlaughter is 
in effect not puniſhable at all in England, o- 
therwiſe than by a Kind of eluſory Funiſh- 

M3 ment. 


3:20 mand." 24. -That in no Caſe dolus is Pre. 


Benefit of his Clergy, it the Perſon killed gin 
the firſt Blow or real Proyocation, and thy 


at any Time of the 


_ 


bitrarily; and no Doubt in many Caſes, when 


4 64 ned to be killed, by one engaged in a Com: 


* e Fe 


ſumed only from the giving the Wound, ex. 
cept upon the particular Statute of ſtabbing 
Whereas indeed it is in ſeveral Caſes otherwiſe 
with us; culpable Homicide is puniſhable 2. 


contrary Circumſtances do not appear, the 
giving a Wound preſumes Dole; and even hy 


the Statute. of Stabbing, the Killer hath hy 


although the Provocation did not immediat. 
ly. preceed the Act of Killing, if it happen 
Quarrel. - 

We muſt likewiſe refer to ſeveral Place 
a down by Hawkins, in his Pleas of the 
Crown, which fully agree with what we noy 
= And particularly of what he ſays, Far 
If a third Perſon accidentally happen 


« bat with another, upon a ſudden Quargel, 


C it ſeems that he who kills him, is guilty of 


5 Manſlaughter only. And it, would ſeem, 
ce that there is even a Difference made be. 
&.twixt killing a Perſon, that endeavours 10 
ce interpoſe, if he tell that, he comes for that 
* ,Purpoſe, and Killing one who accidentally 


© is interpoſed, betwixt the two contending 


Ff. Parties. The Killing him who interpoſes 
- r ſeparate, ik he ive Notice what he if 


" doing, 
5 
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« doing, is reckoned worſe than the Killing 
« the other.” And this Obſervation ſhews, 
That the prefent Caſe is ſtronger than the a- 
bove cited of Grabam, where your Lordſhips 
reſtricted it to an arbitrary Puniſhment. 
The Purſuer further pretended, That as 
« he had libelled Malice, he would prove it 
« from other antecedent Facts that happened 
« ſometime before, whereby it would appear, 
&« that there was Enmity betwixt the Defunct 
“ and the Pannel.“ | | 
It was anſwered, That no ſuch. Facts being 

libelled, nor condeſcended upon, either in 
the Debate or Information, they can in no 
Means enter into the Proof; otherwiſe the 
higheſt Injuſtice would be done to the Pannel 
in This, and every ſuch Caſe ; for if the pre- 
tended Facts, inferring Malice had been libel- 
led, then it would have been competent to 
the 'Pannel, to have elided the fame by a pro- 
5 Proof, to ſhew that they inferred no Ma- 
Ice on his Fart; he might have proved Diſſi- 
mulation or Reconciliztion, and would have 
been proponed for that Purpoſe. But where 
ſuch Facts are concealed, and may have hap- 
pened at 2n unknown Diſtance of Time, it is 
impoſſible the Pannel can be prepared with 
proper Evidences. And though it is ſufficient 

in an Indictment, to libel Malice in general, | 
in order to make a Relevancy; yet then it is 


M 4 always 
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always el that the Purſuer intends u 
more, than the p -eſumed Malice ariſing fron 
the Pad libelled. 
In the next Place, The Pannel effers to er 
clude all Pretence of former Enmity, by pn 
ving, that for ſome Time before, they hut 
met from Time to Time occaſionally, with, 
gut any Marks of Enmity, but all the ſeem 
ing Requiſites of 1 riendſhip and Civiliy 1 
din, | 
Upon the Whole, it is plain from wiz 
js above ſaid, That cul pable Homicide, but | 
by our Law and Practice, is puniſhable on 
arbitrarily, and comes under the general De 
ſeription of cafual Homicide, in the Act 1661 
No Cafe can be more. favourable than this, 
where Death happened to a Terſon, nowik 
inten ded to be hurt. 


Aud therefore it is boped, your Lord: 
Grips will ſuſtain the Defence pledfor 
the Pannel relevant to refirift th 
Libel to an grbitrary Puniſhment, 
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The Day to which the Court was adjourn- . 
ed being conie, the Lords being preſent and 
ſet on the Bench, the Pannel BS ſent for 


out of Priſon; attended by a Guard, the Clerk 
inſerts the Sederunt of the Judges preſent. 


Curia juftciari S. D. N. Regis, rears 
in prætorio burzi de Edinburgh — 
die menſis —— anno dommi — 
per honorabiles viroj ——— juſticiari- 
um clericum domino 


— 8 — commifonarios juſticiarii 


dick. F. D. M. regis. 


Curia legitime affirmata. 
Intran. 


C. D. Priſoner in the Tolbooth of Edinburgh, 
indicted and accuſed ut in die præcedenti. 


The Cauſe being called, and the Criminal re- 
entred the Pannal, the Preſes deſires the Clerk 
to read the Libel or Indictment; which w 
ing done, he reads the cal and Pannel's In 

ations 
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| formations off the Book; - and after all is read, 
the Preſes reſumes the Heads of the Purſiier's 
Information and the Pannel's Anſwer, to the 
| Lords, and defires their Opinion: According 
ly the give the ſame; and if they are all una 
nimous, or a Plurality, then the Interlocutor 
on the Relevancy is dictate by the Preſes to 
the Clerk, and wrote in the Book. | 
Formerly the Interlocutors proneunced by 
the Judges were ſpecial, finding ſuch and ſuch 
Points relevant to inter the Pain of Death, and 
ſuch and ſuch Points relevant to infer an arb. 
trary Puniſhment. 
But now the Interlocutors are ordinarily in 
general, finding the Libel relevant to infer 


the Pains of Law, Whereof the Tenor 
Hllows. | 


The Lords Juſtice General, Juſtice Clerk 
and Commiſſioners of ufticiary, having con- 
ſidered the Libel purſued at the Inſtance 
of D. F. his Majeſty's Advocate, for his 
Highneſs Intereſt, againſt C. D. Pannel, with 
the foregoing Debate thereupon ; They find, 
That the Pannel, at the Time and Place 
libelled, having, by Fremeditation and fore- 
thought Felony, with a” Poynard, - or other 
mortal Weapon, wounded the deceaſt C. B. 
ot which Wound he ſoon thereafter died, or 
chat the Fannel was Art and Part thereof, re. 


leyant 
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„ levant to infer the Pains of Law. But al. 
; lowed the Pannel to prove all Facts and Cir. 
cumſtances he can, for taking off the vat- 
| in Circumſtances of Forethought and Pre. 
| meditation. And alſo fand, That rhe faid Pan- 
nel, Time and Place foreſaid, having with a 
, Poynard, or other mortal Weapon, wounded * 
the faid G. B. of which Wound he ſoon died, 
or that the Pannel was Art and Part thereof, 
ſeparatim relevant to infer the Pains of Law. | 
And repel the hail Defencees proponed for the + 
Pannel, and remit him and the Indictment, as 
found relevant, to the Knowledge ot an Aſſize. 
C. A. I. P. D. 


But if any Defence ſhall be ſuſtained for the 
Pannel, it is inſert in the Interlocu:or, ſuch 
as, the Pannel was alibi the Time of com. 
mitting the Fact; the Lords inſert in the In- 
terlocutor thus. And ſuftain the Defence pr 
ned for the Pannel of his being alibi the Time 
libelled relevant to elide the Libel, and 
repel the hail other Defences proponed for the 
Fannel, and remit the Libel and Defence as 
found relevant to the Knowledge of an Aſſie. 
And the Pannel is allowed to prove the ſame 
by way of Exculpation, and a competent Time 
3.  iscraved for adducing of his Proof, in caſe 
Ir the Witneſſes be at any confiderable Diſtance, 
ich the Judges generally allow; in caſe the 
Pangel 
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3 Pannel has not run Precepts, they are fe, 


flricted to no Time; but if he has, then any 
Delay in his Proſecution, being at his own 
Requeſt, fiops the running out of the Sixty, 
Thirty or Forty Days, and upon this the Proof 
againſt the Pannel is delayed till the Day of 


| | 5 Compearance of his Witneſſes in the Exculpa. 
| nion, to which Time the Diet is likewiſe pro 


=. r Me. re £3 ä 

i ; be Gid Day being come, the Clerk inſerts 
ce Sederant of the Judges preſent, and writ 
in the Book thus | 


Curia juſticiarii F. D. N. Regis, tenta in 
prætorio hurgi de Edinburgh — die menſi. 
— anno domini — per honorabiles vitos 
— juſttciartum clericum dominos — 


 fuſticiaru dict. S. D. N. regis. 
7? Curia legitime affirmata. 
7 
wa W 


it C. D. Indicted and accuſed ut in die prete- 
_—_ ns y : 
bl The Pannel or his Doer, having reported 
1} his Exculpation to the Clerk, with the Exe- 
cutions againſt the Witneſſes cited, and Exe 
TAE”. = +... 5 14 
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cution of the Lift of them delivered to the 
Advocate or private Party, and if the Wimeſ- 
ſes are not come up, the Pannel or his Exwi- 
er may crave a ſecond Diligence, but if they 
are come and attending, and the Por- 
ſuer ready to inſiſt, then the Clerk calls 
the Lift of the Witneſſes both for the Purſyer 
and Pannel, and if all are preſent, then they 
are put up in a Room where no Body 
is allowed to pour to them till wr. are 


examined. 
But it any are abſent, the Purſuer may 


crave them to be unlawed, which is according- 
ly granted, and which the — ers 


to the Macer thus. 


The Court ſhews for Law, — 


One Hundred Merks for not compearing to 
bear Witneſs in this Trial, as they who were 
lawfully cited for that Eftect, vide Ja, VI. Par. 


13th, Cap. 166, ACT P. D. 


Thereafter the Preſes cauſes call the Lift of 
Aſſizers to anſwer to their Names, which being 
called and they appearing, the Preſes marks our 


| Fifteen out of the Forty five Aſſizers that are to 


paſs upon the Pannel's Aſſize, and the Clerk calls 
them Five by Five, and turning about to the 
Pannel, the Preſes ass the Pannel, If he has 

any 
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any ObjeQion, Why thele Five may not past 
upon his Aſſize ? If he has none, then the 


Freſes ſwears them, as mentioned in Page 44; 
And if any of the Forty five are abſent be. 
fore chooſing, they are unlawed, as in Page 45 
It che Pannel be a landed Gentleman, 
and no competent umber of landed Men 
there preſent to paſs upon his Aſſize, the 
Funnel can object there-againſt, and bave the 
Diet deſerted, whether the Crime be Capita 
and Precepts run or not; but if he can rely on 
, his Innocence, and is willing the Trial £0 on, 
then he from his Privilege, and fins 
his t in the Book. 
The Clerk placing down the Aſſizers 1 
as mentioned in page 45. the Aſſie 
all lawfully fixorn and no Objection of the 
Law in the contrary, the Purſuer for Probati 
on, adduces the Witneſſes after deponing vn- 
| —— — 2nd — 

The Jury being ſworn, and one of the 
Witneſſes called in before the Court, the Judges 
cannot go off the Bench, at leaft a Quorum 


muſt remain, till all the Witneſſes be examin- 


or ſo many as the Purſuer has a mind to 


| make Uſe of, And in caſe two, and two 


Witneſſes agree upon the different Points 
of the Libel, whereby the Probation be- 


comes plcnary, and the Advocate is wil. 
ling to paſs from the reſt, then the Lords 


dil- 


before the Tuiticiary Court. tot 
diſmiſs them; and in caſe there be an Excul: 
pation in the Field, and wherein any of the 
Witneſſes are cited by the Pannel for proving 
lis Allegations, in that caſe they muſt be ex- 
amined. | r 
And in caſe of no plenary Probation by two 
and two Witneſſes, but the Purſuer inclining 
to have the whole Witneſſes examined, then 
they are called in One by One, and the Wit⸗ 
neſs appearing at the Bar before the Pannel, 
the Preſes who begins to examine the firſt 
Witneſs, and ſo for Two or Three, (and the 
reſt of the Lords examine per vices till all are 
examined) deſires the Witneſs to turn about 
to the Pannel, and asks the Pannel it he has 
any Objection why he may not be received as 
Witneſs againſt him; if he has any Objection, 
he propones them or his Advocate for hi 
and if the Objection is ſuſtained relevant and 
proven, the Witneſs is rejected or taken cum 
wota. | | | | 
But if any other Witneſs againſt whom no 
Objection can be made, be adduced againſt 
the Pannel, then the Lord Examinator ſwears 
the Witneſs after this Manner; the Witneſs 
holding up his Right-hand, repeats the Words 
after his Lordſhip thus. By GOD himſelf, aud 
as be ſhall anſwer to GOD at the Great Day, 
he ſhall declare the Truth and nothing but the 
Truth, in ſo far as he now, or ſhall be 


[prered 


isto-fay, if he bears any ill Will, Malice or 


192 The . ap, ee 
ſprered at bim. After the Witneſs is forn, 
the Preſes purges him of partial Council, That 


Prejudice againſt the Pannel, or has got 
good Deed, or Promiſe of good Deed ore 


ward to depone or ſwear againſt him; or if 
he has been directed, informed or told what 
he was to depone, or has directed or ad viſed 
the Proſecution; any of theſe will ſet aſide the 
Witneſs; but if the Witneſs depon 


no ill Win, Sr. then the Lord examine: 


him upon his Knowledge as to the Point 
lbelel againſt the Pannel. And the Clerk 
m 2 * writs in the Book thus. 

. Ha ed —— Years or thereby, married, 
Glenn worn, purged of Malice, Prejudice, 
and partial Council, examined upon the Points 
of the Libel, interrogate, depones. Here th: 
Witneſs's Depoſition is inſert, and cloſes witl 
: theſe Words, Cauſa ſcientiz patet. Aud this i 
the Truth a he ſhall anſwer to GOD. * 


* Ac 


| This Depoſition is ſigned by the Witneb 


and Lord Examinator; and in Caſe the Witness 
cannot write, the Clerk adds, And depones he 
cannot write, and the Lord Examinator ſigns. 
After emitting of the tion, the fame 
is read oyer by the Clerk to the Witneſs, 2 


e he ha 


"hes the Tuficiary Cone.” 19 „ 


ſe it it be what he has deponed, and ſo to the 
reſt, till all be examined, or at leaſt ſo many at 
the Pur ſuer has a mind to make uſe of. Any 
of the Fifteen Aſſtzers has the Privilege to pro · 

pone any Queſtion to the Lords to be interro- 
gate at the Witneſs, in Relation to the Facts 
contained in the Indictment. And the Wit - 
neſſes Expences are paid by the publick or pri- 
ate Purſuer, the Horſe : men at Sixteen · pence 
er Day, and the Foot-men at Eight pence per 
Day. If the Fannel is allowed an Exculpation, 
nd Witneſſes ſummoned and appearing (whe- 
ther they be examined or Hor) he pays as for- 
merly mentioned. 

The Witneſſes being all examined, and the 
Purſuer declining to lead any more Proof, his 
„ Majeſty's Advocate makes a Speech to the Jury 
of what is proven, anent the Pregnancy of the 
Proof againſt the Pannel; and after he is done, 
the Advocate for the Pannel makes an Anſwer 
therero in his Favours, as to the Lameneſs of 
the Proof againſt him; and after they are end- 
ed, the Preſes ordains the Aſſze to incloſe, 
and return their Verdict the next Day at Twelve _ 
a Clock. Before incloſing of the Aſſize, the 
Clerk leaves a Formula with them for their 
Direction, and whatever Neceſſaries are wanted 
are got to them, Page 46. 

Thereafter the Macer incloſes them in, by 
locking the Door on them; ſo that none of 

N - 
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194 © The Form of Proceſs | 
the Fifteen Aſſizers muſt look over a Window 
or ſpeak to any Perſon before they haye agreed 
tao their Verdict; which if they do, and can be 
proven, the Pannel will plead to be affbj 
Zied. 


The Aſſae being incloſed, and having choſ 
en 2 Chancellor and Clerk of their own Num. 
ber, and unanimouſly or by. Plurality af 
Voices agreed, that the Libel or Indiftmay 
is proven or not proven, or the Pannel guily 
or not guilty; or it they make their Verdi 
ſpecial, as to what Points in the Libel ws 
proven or not, the Chancellor of the Aſs, 
marking what Way every indiyidual Peron, 
who is upon the Aſſize, does vote, whethe: 
condemning or aſſoilzieing, on the ſame Paper 
| where the Verdict is written, which after 
pronopncing of the Verdict, is to be cloſe 
and ſealed with the Seal of the Court, 
of the Chancellor of the Aſſize, and nent 
to be opened, but by Order of the Judges; 
with Certification, if the Clerk, who has the 
keeping of the ſaid Verdict, do make open 
the fame without Warrant, he is to. be 
deprived of his Office, and 'otherways pu- 
niſhed as the Judges ſhall think fit. 

The Court again meeting at the Time tp 
which it was adjourned, the Clerk inſerts the 


Sederunt of the Judges preſent ; the Pannel be- _ 


ber the 7 is) c ourt. 195 


ing ſerit for and entring the Pannal, the Clerk | 
writs in the. Bo 1 


13 


1028 Indicted and avcnſet it in . 
dents. 

Thereafter the Clerk calls the Fitteen Aſſa- 

ers off the Book, and all being preſent, (if 
my are abſent they are ee as in Page 

48. 

The preſes calls for the Chancellor of the 

ſize to give in their Verdict, who delivers 
t accordingly. Thereafter the Lords open 

he Verdict and read it, and after reading, 


5 ze it to the Clerk to record in the Book, 
cl ind atter recording, the Clerk reads the Ver. 
* Ii& to the Pannel, and thereafter ſeals it 


gain with the Chancellor or Clerk's Seal, 
ever · to be opened without a Quorum of e 
ords preſent. | 
If © Verdict be finding the Libel not 3% 
royen, or the Pannel not guilty, then the = 
ords afſvilzie the Pannel, and diſmiſs him on 
om the Bar, which the Clerk pronounces | 7 14 
{Wn 


the Macer thus. 

The Lord Juſtice Clerk, and Commiſ- 
oners of Juſticiary, in reſpect "of the foregoing” 
erdi& o Aſſize, aſſoilzie the ſaid C. D. Pan- 
N 2 0459, n 
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nel, and diſmiſs him from the wa Where. 
upon he takes Inſtruments. 


But if it be a ſpecial Verdid, finding FN 
and ſuch Points proven, and all thoſe not ; 
mounting to a full Proof of the Libel, then 
= the Lords reaſon among themſelves, anent 
the Pannel's being aſloilzied, or what arbitrary 

Puniſhment ſhall be inflicted upon him. 
Of old, if there was no Alternative inthe 
Interlocutor on the Relevancy againſt the Pan 
nel, finding ſuch and ſuch Points relevant to 
infer an arbitrary Puniſhment, the Pannel wa 
aſſoilzied. But now the Lords Interlocuton 
are in general, finding the Libel relevant wo i. 
fer the Pains of Law; ſo that what ever Wy 
the Verdict be, if any particular Points of the 
Libel. be found thereby proven, the Lords i: 


4 Y ſerve Power to themſelves, to order the Pu 
= niſhment accordingly, and the Pannel is (| 
dom aſſoilzied but ſome Puniſhment is inflicted, 


and the Jury is uncertain, whether the Pu 
niſhment will be Capital or not, whereb) 
they ought to be the more cautious in giving 
their Verdict, and to have a ſpecial 8 60 
the Quality of” the Proof and Witneſſes 20 

duced. 
And if the Verdict is in general, findin; 
the Libel proven, or the Pannel guilty, Ja 
the 
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before the Juſticiary Court. 197 J 
the Lords pronounce Sentence, as they think, | 
agreeable to Law. If the Sentence is capital, 
then the Lords give their Opinion, That the 
Pannel ſhould, again a certain Day, be taken 
to the Graſs Market of Eambyrgh, or any o- 
ther Place, and there to be hanged by the 
Neck on a Gibbet, until he be dead, and 
all his moveable Goods and Gear to be Ef. 
cheat, for his Majeſty's Uſe; or, as is faid 
before, with Relation to notorious Crimt- 
nals, Page 54. | 
Thereafter the Lords order the Clerk, to 
write the Sentence in the Book. The Sentence 
being written and ſigned by them, and read 
by the Clerk to the Dempfter, who pro- 
nounces the ſame to the Pannel, as in Page 


54. 


After the Sentence is pronounced by the - 
Dempſter to the Pannel, the Pannel is order- 
ed back to Priſon ; and a Copy of the Sen- 
tence, ſigned by the Lords, is made out, and 
ziren to the Magiftrates of Edinburgh, or- 
dering them to ſee the Sentence put in Exe- 
cution, as they will be anſwerable on their 
higheft Peril, Page 56. 
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dus the Way ond Manner of rail 
3 and executing Criminal Letters — 
any Perſon, for whatſoever Cri me, with 


, the Forms thereof. 

HEN Iafurmation is given to any. 
W of the Lords of Juſticiary, by any 
private Perſon or Perſons, againſt ſeveral Per. 
ſons, as guilty, Actors, Art and Part of a Blood, 
wet, Battery, or any other Crime that is bail. 
able, Warrant. is thereupon granted, and one 
or two being, apprehended, and impriſoned 
for the ſame, and the reſt ef theſe 
who are impriſoned. (or in the Macer of 
Meſſengers Cuſtody) after getting a. Nouble 
of the Warrant of their Commitment, ' ſign 
ed. by the Keeper, if in Priſon, or by the Bail 
Meſſenger, if in Cuſtody, may apply by Pet. us, 
tion to any of the Lords of Tuſticiary, but 
firſt to the Lord who granted the Warrant, 
the Tengr whereof . | | 


Unt 


before the J »ſtictar, n 
Unto the Right Hmong, the, Lord huis 
_ Clerk, | 


| 37! 
f The PETITION doen D. E. 
th E. F. and F. G. Priſoners in the Tolbooth 


f — 


* Hanbly heat, eee e 


"HAT where, we are impriſoned, by - 
d. a Warrant iſſued out by your Lordſhip, 
il. Wupon an Information given in by A. B. a- 
e gainſt us, for our alledged beating and bruiſing 
dorf him, to the Effuſion of his Blood, in Man- 
ber mentioned in the ſaid Warrant; ; as the 
or. atteſted Double thereof, under the Hand of 
le me Keeper of the Priſon, herewith produced, 
„ doth. teſtifie. And we being willing to find 
Bail, to anſwer for the Crime alledged againſt 
us, conform to Law; 

May it therefore pleaſe your Lord. 
ſhip to cognoſce whether the Crime, 
for which we are impriſoned, be 
bailable or not: Aud if bail- 
able, to modifie the Sum, for which 
your Petitioners are to "find Bail, 
and upon finding the ſame, to or- 
dain us to be ſet at Liberty. 

According to Juſtice, &. 
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that ſhall be exhibited againſt them, within the 


the Bond of Caution, to be given by them ot 
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The Priſoners ſign this Petition themſelves 
or 2 Lawyer for chem. 


The Debiverante wrote * the an on this Pet 


ton, 15 as follows. 


The Lord juſtice Clerk — confide 
ed this Petition, with the Double of the War 
rant of Commitment, under the Hand of the 
Keeper of the Priſon, therewith produced, 
finds the Crime, for which the Fetitionen 
are charged, bailable ; - and ordains them to 
find Caution, acted in the Books of Adjour. 
nal, to anſwer to aoy Libel or Complaint 


Space of fix Months, next after the Date of | 


that Effect, under the Penalty of — And 
upon finding the ſaid Caution, ordains them 
to be ſet at Liberty. 

4 C. 


Follows the Bond of au for Compearance al 
any Time within the Space of fix Months, ta- 
ken by the C. erks, in the Terms of the above 
Inter locutor. 


We A. C C D. D. E. E. E and F G as 
P rincipals, and H. J. as Cautioner, bind and 
oblige 
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oblige us. conjunctly and ſeverally, our Hei, 

es, Ex2cutors and Succeflors, ated in the Books 

of Adjournal, That we the ſaid A. C. C. D. 

| D. E. E. F. and F. G. ſhall compear before 

th the Lords Juſtice General, Juſtice Clerk 'and 

| Commiſſioners ot Juſticiary, and anſwer to a- 

gay Libel or Complaint, that ſhall be exhibited 

en againſt us, as alledged acceſſory to, and being 

2 guilty, Actors, Art and Part of a Boodwet or 

he Battery committed upon A, B. And that at 

d, any Time and Place we ſhall be lawfully cit- 

ed to tor that Effect, within the Space of 

to ſix Months from the Date hereof, under the 

r. Penalty of ———— And that in Obedience, 

and conform to an Interlocutor pronounced: 

by the Lord Juſtice Cleyk, upon a Petition 

preſented by us of this Date to his Lordſhip. 

thereanent, And we the ſaid A. C. C. D. D. 

E. E. F. and F. G. bind and oblige us and 

our forelaids, to warrant, free, relieve and 

ſkaithleſs keep our faid Cautioner of his Cau- 

tionry above written, and of all Coſt, Skaith, 

Damage and Expences he, or his foreſaids, 

may happen to ſuſtain therethrough. 
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a Bill of criminal Letters, is made out by 
his Majeſty's Advocate or his Deputes, or pri 
vate Lawyer, at the Inftance of the private 
Party, with Coricourſe of his Majeſty's Ad 
vocate, The Bill being made out, in the Terms 
of the Memorandum, his Majefty's Advocate 
grants Concurrence thereto, either by ſigning 
it himſelf, or by one appointed by him; 
and writes on the Bill thus. Edinburgh 
© the —— Day of —— — Concurrence 
<« granted for his Majeſty's Advocate, and 
“ ſigus thereto. This Concurrence miſt. 
pays of Dues eleven Merks. The Lay 
yer —＋ il draws che- Bill, ſigns thereto: But 
if his Majeſty's Advent draw the Bill and 

ſign it, his Wr is ſufficient for Concurrence. 
After Concutrence i is granted, the Clerk writes 
on the Back of the Bill thus. Apud Edinbur- 
«pum — die menſis —— anno Domini 
H petitar tothe —— Day of 
„ next to come.“ The Clerk ſigns on 
the Back of the Bill, and ſays, Soverty i; found, 
A Liſt of Forty Five Aſſizers are made out, 

and preſented with the Bill by the Clerk to 
the Lords, which Bill is ſigned by one Lord, 
and the Liſt of Aſſe i is ſigned by the whole 

or a Quorum, 7 1 Before 
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Pur- 


Before expeding of the Letters, the 
ſuer muſt find Caution, for 


reporting the Eet· 


ters duly execute, againſt the Day of Com- 
| pearance; - and a Bond of Caution is written 


in a Book, kept by the Clerk for that Effect, 
whereof the Tenor follows. | 


Edinburgh the — Day of — 17 — Years; 
The ſaid Day compeared A. B. as Princi 
and 7. G. as Cautioner, and became enacted, 
bound and obliged, conjunctiy and ſeverally 
their Heirs, Executors and Succeſſors, acted in 
the Books of Adjournal, that the aid A. B. 
ſhall report the Criminal Letters duly ex- 
ecute and indorſed, and inſiſt in tha pur- 
ſuit thereof, purchaſed at his Inſtance and at 
the Inſtance of D. F. his Majeſty's Advocate 
for his Highneſs Intereſt, to take Soyerty of 
A C. C. D. D. E. E. Fand F. G That they 
ſhall compear before the Lords Juflice Ge- 
neral, Juſtice Clerk and Commiſſioners of 
Juſticiary, within the Tolbooth or Criminal 
Court-houſe of Eamburgh, the Day of 
—— next to come, ,in the Hour of Cauſe, 
there to underly the Law, for the Crime 
of Blood-wet or Battery commitred by them 
in Manner mentioned in the criminal Letters 
raiſed againſt them thereanent; and that under 
the Penalty contained in the Acts of Parlia. 
ment ; and the ſaid A. B. became enacted, 


bound 
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baund * obliged his Heirs, Executors and 
Succeſſors, for his Cautioners Relief in the 


Fremiſſes, 


AB 
7.6 


Thereafter the eriminal Letters are expede, the 
Tenor whereof follows. 


GEORGE by the Grace of GOD, King 
of Great Britain, France and Ireland Defender 
of the Faith, To our Lovits 


Macers, Meſſengers at Arms, 


dur Sheriffs in that Fart conjunctly and ſeye. 


rally ſpecially conſtitute, Greeting, FOR AS 
MUCH AS, it is humbly Ie and com. 
plained to us by our Lovit, A. B. of — 
with Concourſe of D. F. our Advocate for our 
Intereſt, upon A. C. C. D. D. E. E. F. and 
F. G, That where, by the Laws of this and 


all other well governed Realms, the violent 


invading and attacking any of our Leiges with 
Stones, Staves and other ſuch Weapons, 


and the beating, bruifing and wounding of 


them to the Effuſion of their Blood, and moſt 
imminent Danger of their Lives, without any 


Cauſe or Provocation, are Crimes of a high 
Nature and ſeverely puniſhable, and are the 
more aggravated when done and committed 


under 


+ 
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under Cloud of Night, on the high Street of 
any Town or Village, being a Place of great 
Commerce, and to which the Leiges reſort in 
great Numbers, and therefore is the more im 
mediately under the Protection of the Law, 
and ought to be render'd the more ſecure ; And 
is ſtill the more odious when committed 
by a Number of Perſons, aſſembled together 
againſt a ſingle Man, and when perſiſted in, 
notwithſtanding ot his crying for Mercy, when 
helpleſs and alone amongſt them. YET 
TRUE IT IS and of Verity, That the hail 
Perſons above complained upon, ſhaking off 
all Fear of GOD. and Regard to our Laws, 
are all and each of them, or one or other of 
them, guilty, Actors, Art and Part of the fore- 
ſaid Crimes. IN = FAR AS, upon the 

Day of Years, about the 
Hour of at Nighr, or one or other of 
the Days of the ſaid Month, the ſaid A. B. 
walking along the Street of the Town of 
with a Gentleman in Company with him and 
his Servant, and another carrying a Lanthern 
defore him in a peaceable Manner, he was 
aſſaulted and invaded, without any juft Provo - 
cation, by the ſaid Terſons above complained 
upon, or one or other of them, with la 
Staves, whereby having beat off the other Per. 
ſons who were along with the ſa id A. B. 
broke the Lanthern and put out the Light 


that 


and crying, 


and then a great 


. 
- | 
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rouſly beat, bruiſed and wounded him with 
Stones, Staves or other Weapons, and: perſiſt 
ed thus cruelly to uſe him, notwithſtan 


of his crying algud for Mercy, while in the 


mean time they were uttering execrable Oaths, 


die" liłe a De, or Words to that Pu rpoſe: 


And particularly they wounded him, in 1 the 
Fore head, With a Stone or other Weapon, 
© asa Part of his Scull was broken, to the 


great Effuſion of his Blood, and moſt i immi- 


nent Danger of his Life, and left him wallow. 


ing in hisBlood andin a miſerable Condition, 
unable to aſſiſt himſelf, until by the Charity 


of others, moved with Compaſſion, he was 
carried to a neighbouring. Houſe, where his 


Wounds were panced, which appeared to the 
moſt skilful Perſons ſo dangerous, that for 


ſome Days even his Life was deſpaired of. 
At leaft the Perſons above complained upon, 
having met with the ſaid 4. B. on the Street 
_ of 
mongſt them, went on with their Lanthern, 
and having Ding Back, Orders were im- 
mediately given to the Servant who carried 
the Lanthern before them, to retire and go off, 
Vollie of Stones were thrown 


after ſome high Words had paſt + 


towards the Place where the ſaid Complainer 


Was ſtanding on the Street as aforeſaid, and 


there” 


thar. was carried before him, they barba. 


No Mercy, you Dax, you full 


_ | 
3 
79 
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thereafter a great many unmerciful Strokes, 
were heard or (een to be given to him ; and. 
immediately. thereafter the faid A. B. was 
found wounded, blooding, and in the mi- 
ſerable Condition above ſet. forth, and the 
Perſons above complained upon were ſeen re- 
tiring from the above Place, laughing and 


wiſhing the right Perſon might have been 


beat; and the next Day they fled and abſcond - 
ed, taking thereby guilt upon them. At leaſt 
the Perſons above complained upon, or one 


or other of them, were Art and Part 
in the wounding, beating and bruiſing afore · 


ſaid. Which Facts, or Part thereof, or their 
being Art and Part of the foreſaid Crimes, 
being found proven by the Verdict of an 
Alle, before our Lords Juſtice General, Juſtice 
Clerk, and Commiſſioners of juſticiary, they 
and each of them ought to be puniſhed with 
the Pains. of Law, and decerned to pay the 
Sum of — in Name of Damages and Ex- 
pences to the ſaid Complainers, to the Ex- 
ample and Terror of others to commit the 


like in Time coming. OUR WILL 1S 


HEREFORE, and we charge you ſtrictly 
and command, that in continent thir our 
Letters ſeen ye paſs, and in our Name 
and Authority command and charge the 
ſaid A. C. and hail other Perſons above 
complained upon, to compear, and to come 


N The Firm of Proceſs 
and find ſufficient Caution, and 80 


acted in the Books of Aajournal, Thy 


they ſhall compear betore our Lords Ju. 
| rice General, Juſtice Clerk and Commiſſ. 

oners of Jufticiary, within the Tolbooth, or 
Criminal Court-Houſe of Edinburgh, the 
Day of —— next to come, in the Hour of 
Cauſe, there to underly the Law for the Crimes 
abovementioned, and that under the Pains 
contained in the Acts of Parliaments And that 
ye charge them perſonally, if they can be ap. 
prehended, and failzieing thereof, at their 
Dwelling: houſes, and by open Proclamation 
at the Market Croſs of the Head Burgh ofthe 
Shire, Stewarty, Regality, or other Juriſdic- 
tion where they dwell, to come and find the 
faid Caution and Soverty, acted in manner 
Forefaid, within Days next after they be 
charged by you thereto, under the Fain of 
Rebellion aad putting of them to our Horn. 


Whilk — Days being bygone, and the (aid 


Soverty not found, nor no Intimation made 
by them to you of the finding thereof, That 
in continent thereafter ye denounce them our 
Rebels, and. put them to our Horn, eſcheat 
and in bring all their moveable Goods and 
Gear to our Uſe, for their Contempt and 
Diſobedience, and that ye within F ifteen 
Days thereafter cauſe regiſtrate thir our Letters 
with the Executions thereof in our Books of 
Aajournal, 


be 
Adjout 
made 
the (a 
made 
that y 
ing th 


with 
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Ajournal, conform to the Act of Parliament. 
made thereanent; and it they comè and find 
the ſaid Caution (Intimation always being 
made by them to you of the finding thereof) 
that ye ſummon an Aſſize hereto, not exceed- 
ing the Number of forty five Perſons, together 
with ſuch Witneſſes who beſt know the 
Verity of the Premiſes, whoſe Names ſhall be - 
given you in Lift ſubſcribed by the faid Com- 
plainers, or either of them, to compear before 
our ſaid Lords, Day and Place toreſald, the ſaid 
Perſons of Inqueſt to paſs upon their Aſſize, 
and the ſaid Witneſſes to — leil and ſooth- 1 
faſt Witneſſing, in ſo far as they know ör 1 
ſhall be ſpiered at them, ilk Perſon under the A 
Pain of 100 Merks. According to Juſtice, as 
ye will anſwer to us thereupon, The which 
to do we commit to you, conunEtly : and ſeye- 
rally our full Power, by thir our Letters, de- 
livering them by you duly execute and indorſed 
again to the Bearer. Given under our Signet 
at Edinburgh the —— Day of and of out 
Reign the »— Year, 17 — 


„ 
3 had 


Ex deliberatione Dominorum Cummiſſio- 
nariorum Juſticiarii. 


J. D. Clerk. 
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Lf any Writs are libelled on, Doubles are 
either made out and given to the Criminals, 
O or 
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Or the Wr its Are libelled On, as lying in the 


Clerks Hands, that they may ſee the ſame I 
, Theſe Letters are execute upon ſix Day verti 
Charge, to find Caution, if on this Side du nc 
the Water of Tay, if on the other Side of Ty Maje 
they are execute on fifteen Days Charge, iſ 2 all 
on the other Side of Pentland Firth, they wn Nam 
execute on Forty Days Charge, if the Peru 50g 
or any ot them are out of the Kingdom, thy . | 
Bill and Letters muſt contain a Warrand fy ur: 
citing them at the Market Croſs of E —_ 


burgh, Pier and Shore of Leub on Sixty Dy in l 
Charge. | 4 

Alfter the Letters are taken out, the Py 
ſuer imploys a Macer or Meſſenger to en 
cute the ſame againſt the Criminals, whid 
is done after this Manner, viz. The Meſſa 
ger doubles the Letters verbatim, and ther. 
after ſays, Follows the Liſt of Aſſizers Name 
and Deſignations that - are to paſs upon you 
Aſſize, (here to inſert the Aſſizers Names and 
Deſignations, and the Lords Names ſigning 
the Aſſize.) And thereafter ſays, Follow 
the Lift of the Witneſſes Names and Deſigns 
tions that are to be deduced againſt you, 
chere to inſert the Witneſſes Names and 
Deſignations, with the Perſons Name ſigning 
the Liſt,) and the Macer or Meſſenger writ 
a ſhort Copy by way of Charge to the Crt 
minal, after this or the like Manner, vix. 


| 
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IJ. G. Macer to the Juſticiary Court, by 
yertue of criminal Letters raiſed at the In- 
ſtance of A, B. with Concourſe of D. F. his 
Majeſty's Advocate for his Highneſs Intereſt, 
againſt A, C. and others, in his Majeſty's 
Name and Authority command and charge 
you the ſaid A. C. to compear, and to come | 
and find ſufficient Caution and Soverty, acted in | 
the Books of Adjournal, that you ſhall compear . 
before the Lords Juſtice General, Juſtice 
Clerk and Commiſſioners of Juſticiary, with- b 
in the Tolbooth or criminal Court houſe of | 
Edinburgh, the — Day of next to come, 
in the Hour,of Cauſe, there. to underly the 
Law for the Crimes mentioned in the ſaid 
criminal Letters, and that under the Pains 
contained in the Acts of Parliament. And 
that you come and find the ſaid Caution and 
Soverty, acted in Manner foreſaid, within — 
Days next after this my Charge, under the 
Pain of Rebellion and putting of you to the 
Horn, with Certification, conform to the 
principal Letters, which are dated and ſignet 
at Edinburgh, the —— Day of of the 
which principal criminal Letters, with a Lift 
of the Aſſizers Names and Deſignations that 
are to paſs upon your Aſſize, and a Lift of the 
Witneſſes Names and Deſignations that are 
to be deduced againſt you, I herewith give 
boa an juſt and exact Copy, upon this 


O 2 Day 
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Day of 17 — Years, before theſe Wi. 
neſſe· — ———ad— 

Ex deliberatione Dominorum conax 


onariorum Juſticiarii. 


J. G. Macer 


The Executor * obſerve, That before 
ne ſerve the Criminals with a Copy of the 
Letters, there muſt be fifteen free Days al 
lowed him, from the Day of the Citation ty 
the Day of Compearance : Thoſe of the Ci. 
minals whom the Executor cannot get per. 
nally, he leaves a full Double of the Letten, 
with Liſts of the Aſſizers and Witneſle 
Names and Deſignations, and # ſhort Copy 
by Way of Charge ſubſcribed by him, at their 
reſpective dwelling Places; and immediateh 
thereafter goes to the Marker Croſs of the 
Head Burgh of the Shire, Stewartry, Regal. 
ty or other Juriſciction, within which the 
Criminals dwell or reſide; and there leaves 
another full Double, with a ſhort Copy by 
Way ot Charge fubſcribed by him, at and 
upon the ſaid Market Croſs, becauſe of thei 
not being perſonally apprehended. 
This being done, and the Letters duly ex 
ecute, Executions are made out accordingly: 
Whereof the Tenor follows, vix. 


The Execution againſt ſome of the Criminals per. 
ſonally apprehended. 
| Upos 
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Upon the - Day of 17 
ears, I 7. d. Macer to the Juſticiary Court, 
aft at Command of criminal Letters, raiſed 
x the Inſtance of A. B. with Concourſe of D. 
F. his Majeſty's Advocate, for his Highneſs In- 
i ereſt; and by Virtue thereof, in his Majeſty's 
ame and Authority, commanded and 2 
d A. C. and C. D. to compear and come and 
d ſufficient Caution and Soverty, acted in the 
Books of Adjournal, that they ſhall compear be- 
ore the Lords Juſtice General, Juſtice Clerk 
nd Commiſſioners of Iuſticiary, within the 
'olbooth or Criminal Court Houſe of Ein- 
turgh, the Day of next to come, in 
he Hour of Cauſe, there to undebly the Law 
or the Crimes within mentioned ; and that 
within the Space, under the Pains, and made 
ertification, as is within expreſt. This I 
id, after the Form and Tenor of the ſaid 
riminal Letters in all Points, which are 
dated and ſignet at Edinburgh, the —— Day 
f by delivering te the ſaid A. C. 
and C. D. and each of them, a full Double of 
he ſaid Letters, with a Lift of the Aſſizers 
ames and Deſignations that are to paſs upon 
heir Aſſize, and a Lift of the Witneſſes 
1y:{Names and Deſignations that are to be ad- 
I duced againſt them, with a ſhort Copy by 

Way of Charge, ſubjoined thereto, ſubſcribed 
per by me, both perſonally apprehended, upon the 


Q 3 ſaid 
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ſaid Day of — — and Year foreſtid 
Which Copies did bear the Day and Date 
hereof, Witneſſes Names and Deſi 1gnationg 
therein inſert, preſent thereat, and hereto ſub 
ſcribing, viz. — — and —. And for the men 


Verification hereof, I and the ſaid Witneſly 
have ſubſcribed the ſamen. 


J. 6. Mace 


Flows the Form of i the Execution gain the i 
of the Crininal;, who are not got perſonal, 


'V pon the — — Day SE —17— Yea | 
7. G. e to * Juſticiary Court, paſt at Con 
12 criminal Letters, raiſed at the Inftanc 

A. B. wih Concourſe of D. F. his Majeſty; 
Advocate. or his Hig hneſs Intereſt, and by 
Virtue thefeofir in his Mciefty s Name and Auth 
rity, commanded and charged D. E. E. Fandk, 
G. to compear and to come and find ſufficientCat 
tion and Soverty, acted in the Books of Adym 
nal, that they ſhall compear before the Lonk 
Juſtice General, Juſtice Clerk and Commiſſion 
ers of Juſticiary, within the Tolbooth or Crimi 
nal Court Houſe of Ecimburgh, the — Day d 
Next to come, in the Hour of Cauſe, there 
to underly the Law, for the Crimes within 
mentioned, and that within the Space, unde 
the Pains, and made Certification, as is withil 
expreſt. This I did, after the Form and Te 
nor of the ſaid crimnal Letters in all hi 
| whic 
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which are dated and ſignet at Edinburgh, the 
—— Day of „ by leaving a full 
Double of the ſaid Letters, with a Liſt of 
the Aſſizers Names and Deſignations that are 
to paſs upon their Aſſize, and a Lift of the 
Witneſſes Names and Deſignations that are 


Ito be adduced againſt them, with a ſhort 


Copy by Way of Charge, ſubjoined thereto, 

ſubſcribed by me, upon the ſaid Day of 
—— to the ſaid D. E. E F. and F. G. (with their 
Wives, Sons, Daughters or Servants, with. 
in their reſpectiye Dwelling-houſes) and with- 
in the Lock-holes of the moft patent Doors of 
their reſpective Dwelling: houſes, after ſix ſeve- 
ral Knocks given by me thereat, becauſe I 
could not get them perſonally apprehended. 

And ſicklike, upon the Day of ——— 
and Year foreſaid, I paſt to the Market Croſs 
1 Burgh of the Sheriffdom 


thereof, within which Sher iffdom the ſaid D. E. 


E. F. and F. G. dwell and reſide, and their Lands 
ly ; and thereat, after the crying of three ſe- 


veral Oyeſſes, open Proclamation and pu- 


blick Reading of the within written criminal 
Letters, I, in Name and Authority foreſaid, 
commanded and charged the ſaid D. E. E. E 
and F. G. to come and find ſufficient Caution and 
Soverty, acted in the Books of Adjournal, that 


hey ſhall compear before the ſaid Lords, Day 


and Place within contained; and that within 
O +4 PR 


— 
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the Space, under the Pains, and made Certig. 
cation, ag is within expreſt. This I did by 
affixing and leaving a full Double of the ſaid 
Letters, with a Lift of the Aſſizers Names 
and Deſignations, that are to paſs upon thei 
Aſſize, and a Lift of the Witneſſes Name iſ 
and Deſignations, that are to be adduced x, 
gainſt them, with a ſhort Copy by Way « 
Charge, ſubjoined thereto, ſubſcribed by me 
at and vpon the ſaid Market Croſs, tor ti 
faid D. E. E. F. and F. & becauſe I could not za 
them perſonally apprehended. All which Cop pies 
did contain their ſaid proper Dates, Wicke 
Names and Deſignations therein inſert, pre 
ſent thereat, and hereto ſubſcribing z befor 
theſe Wirneſſes — and — And for the 
more Verification hereof, I and the ſaid Wit 
neſſes have ſubſcribed the ſamen, = 

A 7 G. Mar 


If there is any marginal Note, or Note 
on the Execution, the Meſſenger muſt not o 
ly ſign the ſame, but alſo add theſe Work 
to the End of kis Execution, Witneſſes alſo | 
the marginal Note or Notes; ; and it is prope 
the Witneſſes ſhould. alſo ſig n the Marine 

Tf there are any Writs libelled on, as lying 
in the Clerk's Hands, and theſe Writs bein; 
borrowed up on Receipt by the Purſuer, or hi 
Doer, at taking out of the Letters to ſoon as the 


p. 


r e K > 0 hind 


before the Juſticiary Court. 
Defenders are ſerved with a Copy of the Letters, 


they may call for the Writs, and ſee them in 
the Clerk's Hands. If they are not in the 


_ Clerk's Hands, he muſt call for them from 


the Purſuer or his Doer, conform to the Re- 
ceipt. And if they are not produced in ſome 
mort Time, it will be a ſtrong Objection a- 
gainſt the Libel, as not being in the Clerk's 
Hands, when called tor, and Inſtruments ta- 
ken thereon. For the Writs ought to be lodged 
in the Clerk's Hands Forty eight Hours be- 
fore calling ; if otherwiſe the Defenders may 
object thereagainſt, and have the Diet deſerted. 
The Perſons being charged, by Vertue of 
criminal Letters, to find Caution acted in the 


Books of Adjournal, if on the ſouth Side of 


the Water of Tay, within ſix Days for their 
Compearance before the ſaid Lords, which 
if they failie, they will be denounced, and 
regiſtrate at the Horn, and a Caption raken out 


againſt them, for not. finding Caution in the 
Terms of the Citation. O 


Follows the Form of the Caption RY the Cre- 


minal for not finding Caution afted in the 
Books of Adjournal. 


GEORGE, by theGrace of GOD, King of 
(Great Britain, France and' Ireland, Defender 
of the F aith, To our Lovits 


Macers, Meſſen gers 
at 
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at Arms, our Sheriffs in that Part, conjunctiy 
and ſeverally, ſpecially conſtitute, Greeting. 
FORASMUCHAS, it is humbly meaned and 
complained to us by our Lovit A. B. with 
Concourſe of D. F. our Advocate for our In. 
tereſt, THAT WHERE, upon the — Day of 
| D. E. E. F. and F. G. were orderly de. 
nounced Rebels and put to the Horn, by ver. 
tue ot criminal Letters raiſed at the Inſtance 
of the ſaid Complainers againſt them, for not 
finding ſufficient Caution, acted in our Books 
of Adjournal, for their Compearance before our 
Lords Juſtice General, Juſtice Clerk, and 
Commiſſioners of Juſticiary, to underly the 
Law for the Crimes mentioned in the faid 
criminal Letters, raiſed againſt them there. 
anent, as the faid criminal Letters with the 
Executions thereof, duly regiſtrate in our 
Books of Adjournal, conform to the Act of 
Parliament produced, bears. At the Proceſs of 
which Horn, the ſaid D. E. E. F. and F. G. 
Rebels foreſaid, have continually lyen and 
bidden, and daily and continually haunts and 
frequents, and repairs to Kirk, Market and 
other publick Places within this our Kingdom, 
as if they were our free Leiges, in high Con- 
tempt of us, our Authority and Laws, and 
evil Example of others to commit the like in 
Timecoming: OUR WILL IS HEREFORE, 
and we charge you ſtrictly and command, that 
in 
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in continent thir our Letters ſeen ye paſs, and in 
our Name and Authority command and charge 
the Sheriffs of the Sheriffdom of and 
their Deputes, The Stewarts of the Stewartries 
of and their Deputes, The Bailies of the 
Bailieries of and their Deputes, The 
: Provoſt and Bailies of the Burghs of ——- and 
their Officers ; and all other —— and Offi- 
cers of the Law, to pals, ſearch, ſeek, take and 
apprehend the Perſons of the ſaid D. E. KEF. 
and F. G. where ever they can or may be 
apprehended, within the Bounds of their re- 
ſpective Juriſdictions, put them in ſure Ward, 
Firmance and Captivity, keep, hold and detain 
them thereintill, upon their own proper 
Charges and Expences, ay and while they 
fulfill and obey the Command and Charge of 
our ſaid criminal Letters, and be orderly 
relaxed frae the Proceſs of our Horn, 9 8 
three Days next after they be charged there- 
to, under the Pain of Rebellion and putting 
of them to our Horn. With Certification to 
them if they failzie, our other Letters will 
be direct againſt them, for putting them there- 
to ſimpliciter. And alſo, that ye make ſtiked 
and Lock-faſt Rooms and Doors open and 
patent, and uſe our Keys for that Effect. And 
if thir our Letters be put to Execution with- 
in our Burgh of Edinburgh, that the Con- 
currence of the Magiſtrates thereof be had 


and 
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and required thereto: According to Juſtice, 
Sr. Given under our Signet, at Edinburgh 


the Day of and of our Reign the 
ear 17. 


Ex deliberatione Dominorum Commiſſi- 
onariorum Fuſticiarn. - 


7. D. Clerk. 


Theſe Letters are ſignet with their own 
Seal, and paſles by a Bill, which the Clerk 
prepares, and writs on the Back thereof thus. 
Apad Edinburgum . — die menſis —— anno Do- 
mini —— fiat ut petitur, becauſe the Lords 
haye ſeen the regiſtrate criminal Letters, and 
Executions thereof within mentioned, which 
Bill is ſigned by any of the Lords, and the 
Clerk ſigns on the Back of the Bill before 

eſenting. 

If any of the Criminals ſhall ſuffer them- 
ſelves to be impriſoned for not finding Cauti- 
on, or keep themſelves out of the Way till 
the Day of Compearance, there will be an 
abſolute Neceſſity for their being relaxed from 
the Horn, before they can have perſonam 
ſtandi in judicio ad bunc effectum allenarly; they 
cannot compear before the Lords till they be 
relaxed, and the Dyet continued for that End. 

This is done, by giving in a Petition to 
the Lords, craving to be relaxed: Whereof 
the Tenor tollows, 


' © ka þ yy * ja} 5 
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Unto the Rig br Rennt the Lords Julie 
| Clerk and kommi oners of Juſticiary, 


The PETITION of D. E E E and 


F. G. Priſoners in the Tolbooth of Ein- 
Burgh, 


Humbly ſbewet b, 


HAT where your Petitioners were de. 
nounced Fugitives, and put to the Horn, 
by Vertue of criminal Letters, raiſed at the 

Inſtance of A, B. and D. F. his 
ſty's Advocate, for his Highneſs Intereſt, *. 
not finding Caution, acted in the Books of 
Adjournal, for our Compearance before your 
Lordſhips, within the Tolbooth or criminal 
Court: houſe of Edinburgh, the Day of 
—— inſtant, there to underly the Law, for 
the Crime of —— alledged commit. 
ted by us, in Manner mentioned in the cri. 
minal Letters, raiſed againſt us thereanent; 
and we being intirely innocent of the Crimes 
laid to our Charge, which, through Ignorance 
and not Contempt, made us neglect to find 
Caution, in the Terms of the Citation, but 
are now willing to be relaxed from the Horn, 
and find Caution for our Compearance, any 


Day 
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Day your Lordſhips ſhall appoint, and anſwer 
to any Libel raiſed, or to be raiſed againſt 
us thereanent. | 

"May it therefore pleaſe your Lordſhips, 
to grant Warrant for Letters of Re- 
laxation, and finding Caution, in 
Manner foreſaid. 

According to Juſtice, &. 


Follows the Interlocutor on the foreſaid Petition, 


The Lords Juſtice Clerk and Commiſſic- 
ners of Juſticiary, having heard and conſider. 
ed the within Petition, grant Warrant for 
Letters of Relaxation; and ordain the Peti. 
tioners to find Caution for their Appearance, 
the —— Day of and that they 
ſhall attend the hail other Diets of Court, to 
the final End and Deciſion thereof. 
AS 4:P;0 


Fe 2 the Letters of Relaxation, on the fore. 
ſaid Petition and Interlocutor. 


GEORGE, by the Grace of God, King of 
Great Britain, France and Ireland, Defender 
ef the Faith, To our Lovits 

Macers, Meſſengers 
a Arms, our Sheriffs in that Part, ing 
an 
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and ſeverally, ſpecially conſtitute, Greeting, 
FORASMUCHAS, by Petition gi. 
ven in and preſented to our Lords Juſtice 
Clerk and Commiſſioners of TJuſticiary, 
by D. E. E. F. and F. G. Priſoners in the 
Tolbooth of Edinburgh, humbly ſhewing, 
That where the Petitioners were denounced 
fugitives, and put to the Horn, by Vertue of 
criminal Letters, raiſed at the Inſtance of A 
B. and D. F. his Majeſty's Advocate, for his 
Highneſs Intereſt, for not finding ſufficientCay- 
tion acted in the Books of Adjournal, for their 
Compearance before their Lordſhips, within 
the Tolbooth or criminal Court-houſe of E. 
dinburgh the-— Day of Inſtant, there 
to underly the Law for the Crimes of 
alledged committed by them in Manner menti- 
oned in the criminal Letters raiſed againſt 
them thereanent; and they being intirely inno- 
cent, of the Crimes laid totheir Charge, which 
thro' Ignorance and not Contempt, made them 
neglect to find Caution in the Terms of the 
Citation, but are now willing to be relaxed 
from the Horn, and find Caution for their Com- 
pearance any Day their Lordſhips ſhould ap- 
point, to anſwer to any Libel raiſed or to 
be raiſed againſt them, as the ſaid Petiti- 
on bears. Which Petition being heard ſeen and 
conſidered by ourſaid Lords, Juſtice Clerk and 


Com- 
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Commiſſioners of Juſticiary, they, by their De: 
liverance thereon, of the Day and Date 
of thir Preſents, ordained thir .our Let- 


ters to be = "I thereon, in Manner under 


'written, OUR WILL 1s HEREFORE, 


and we charge you ſtrictly and command, | 


that incontinent thir our Letters ſeen, ye paſs 
to the Market Croſs of Edinburgh, and other 
'Places needful, and there in our Name and 
Authority relax the ſaid D. E E. F. and 
F. G. trom the Proceſs of Denounciation led 
againſt them, reſtore them to our Peace again, 
and deliver to them, or any in their Name, the 
Wand thereof, ad hunc eſfectum allenarly, that 
they may have per ſonam land: in judicio, for 
proponing ſuch Defences againſt the above. 
mentioned Libel, as they ſhall think fit; and 
that ye within fifteen Days thereafter cauſe 
regiſtrate thir our Letters, with the Execu- 
tions thereof, in our Books of Adjournal, con- 
form to the AR of Parliament made therea- 
nent. According to Juſtice. Becauſe D. B. 
is become Cautioner for the Petitioners Com- 
pearance, and for Payment of the Sum of — 
for their Eſcheat Goods ; as ye will anſwer to 
us thereupon. The which to do we commit to 
you conjunctly and ſeverally our full Power, 
by thir our Letters delivering them by you 
duly execute and indorſed again to the bear- 
er. Given under our Signet, at Edinburgh, 
9 the 
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Caut 
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the —— - Day of —— and of our Reign 
the Year 17 —. 


Per aftum Dominorum Commiſſo: 
nariorum r ii. 


Z. D. Cle | Y 


The Letters. are bee with their own 
Seal. | 


Theſe Letters are execute by a Macer or 
Meſſenger, who returns an Execution thereof, 
and this Execution with the Letters are re- 

giſtrate in the Books of Adjournal. 

The Criminals, after _ are relaxed, can 
appear to have their Trial brought to a Con- 

cluſion, whether they be in Priſon or under 


x | Caution. - After the Criminals are relaxed, a, 
h Bond of Caution is written out for their 
ns Compearance, the Tenor whereof follows; 

N Bond of 9 for Compearance, 

5 IAG bind and oblige me, my Heirs, 
to Executors and Succeſlors, as Cautioner and 
5 Soverty, acted in the Books of Adjournal, 
95 for D. E. E. F. and F G. That they ſhall 
55 compear before the Lords Juſtice | General, 
* Juſtice Clerk and Commiſſioners of juſticiary, 
1 Within 
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hin the Tolbdéth or criminal & dürren 
of. Eaimburgh, the — Day of == nen 
to come, in the Hour of Cauſe, there to un 
derly the Law, for the Crime 'vf — al- 
ledged committed by them, in Manner men- 
tioned in the criminal Letters, raiſed againſt 
2 and others thereanent; and alſo that 
ſhall compear the whollo other Diets 
a to the final End add Peciſion there. 
of and that under the Pains contained in th 
fs of Parliament. And the {aid D. E. F. 
and Fc bind Atid obtip 0 the em conjund, 
ty ab and (eve eral , their Heis, xecurors and 
Sicceffors, for heir CailtioNr% 8 Rellef in the 
Premiſſes. 


4 


AC 
D. E 
E. E 
F. G. 


This aft Catition Ates off Me Jolie 
Caution for Appearance, any Time within 
the Space of fix Lonths. 

The criminal Letters, with the Executions 
_ Parties, Wittiefles And Niers muſt 

e given in the Satnt day befdte the Dig of 
Compearance, to the Cletk of Couft, thi 
the Pannels Procutators may ſee the ak 
and 111 85 A if the y Any Have, 4- 
Bainſt them 


It 


ing ( 
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If the private Furſuer gf the Letters, who 
finds Caution for reporting thereof, do not re: 
port the Letters duly execute, before or on 
the Day of Compearance, then the Cautioner 
will be unlawed, for not reporting the fame, 
| conform to the Criminals Qualities. Vide Fa. 
VI. Par. 6. Cap. 166. 

When there is any criminal Letters raiſed 
at the Advocate's Inſtance, he finds no Cay- 
tion for reporting thereof; but muſt returns 
them to the Clerk of Gautt, with the Execu: 
ions, 24 Hours befare- Calling. | 

The Day of Compearance being come, the 
lerk after calling the Witneſſes and Aſſizers, 
d the Lords being ſer on the Bench, inſerts 
0 Kalrum of the Fudges preſent. 


; d jufficiaris J. D. N. Begin, renta in 
: Frator70 butg: de Edinburgh — dic menjis 
et uno di per bonorabiles viros 
Hin xo frfticrariumm olericanm domino: 
fuftic iarii dict. S. D. NM. regis. 


na trgivinie affirmara. 


The Preſes cauſes call the Cauſe; the fame 
ing called, and ſome ot che Criminals com- 
ring, enter the Parmal. 

P 2 The 
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The reſt of the Criminals, that are under 
Caution, not appearing when called, they are 
declared Fugitives, and the Cautioner unlaw. 
ed (conform to the Criminal's Qualities, in 
the Terms of the Act of Parliament) which 
the Clerk pronounces to the Macer thus. i 


The Lords juſtice Clerk and Commiſſo 
ners of Juſticiary, decern and adjudge D, E 
E. F. and F. G. to be Outlaws and Fugitives 
from his Majeſty's Laws, and ordain them 
to be put to the Horn, and all their more 
able Goods and Gear to be Eſcheat, and in- 
brought to his Majeſty's Uſe, for their not 
compearing,. to underly the Law, for the 
Crimes mentioned in the curing] Letters, 
raiſed at the Inſtance of A. B. and D. F. his 
Majeſty's Advocate, for his Highneſs Intereſ, 
againſt them thereanent, as they who wer 
lawfully cited for that Effect. And ordan 

the Bond of Cautionry, given for their Com 
—— to be forfeited, 


220 NP bad fg 
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Theſe, . the former Unlaws, are like 
wiſe given up by the. Clerk to the Court ol 
© Exchequer on Oath, who levies the ſame, | 

| IE not taken off by Petition to the Lords. 
; If there be no Accuſers to inſiſt againſt the 
Pannels, then the Lords will deſert the Dit 
„ againſt them. An 


like. 
rt ol 
e, ll 


t the 


Diet 
And 
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And in caſe the Purſuers be appriſed with 


. any Informality in the Libel or Executions, 


they may deſert the Diet, pro loco & tempore, 
and raiſe new Letters. 


But if the Purſuers are there preſent, and 
ready to inſiſt, then the Clerk inſerts in ths 
in the Book thus. 2 


Intran. 


A. C. C D. and D. E. indicted and ac- 
cuſed at the Inftance of 4 B. and D. 
F. his Majeſty's Advocate, for his Highneſs 


Intereſt, as guilty of a Blood-wet or Battery, 


Sr. committed by them, in Manner mention- 
ed in the criminal Letters, raiſed againſt 
them and others thereanent, 
Purſuers. Procuratoys in Defence. 
Mr. D. F. his Maje. Mr. J. C. , , | 
ſty's Advocate, Mr. R. DS$ Advocates. 
Mr. C. E. his Majeſty's 5 
Solicitor, 
Mrs. 7. B. and 7. F 


Advocates, | 


The Preſes deſires the Clerk to read the 
Libel; and after reading thereof, the Preſes 
E 3 5 


alks 


* 
2 - 


«i 4 . age 
aks the Fannels, What they have wo fly to 
their Indifiment? The Pantiels deny the 


Grune laid to their Charge, or or as it is libel. 
led. 


Thereafter the Procurators, or - Advotate for 
* che Parinels, alledge for them in Defence, 
1 That againſt the Relevancy of the firſt Part 
1 of the Libel, charging them ſeverally with 
| the direct Commiſſion of the Crime, they 
need make no Objectior, &. (Here the 
the Lawyers for the Pannels debate the Re. 
levancy of the Libel vjva voce.) This is in 
Place of the Cuſtom formerly obſerved in 
the 2 of Advocates dictating and Clerks 
writing of the Defences, Duplies, Tripiic, 
Quadruplies, &. forthe Purſuers and Pannek, 
as before mentioned, Pages 100 and 101. 

If there are any Nullities to be proponed 
azainſt the Libel or Indictment, the Lawyers 
for the Pannels begin with them firſt, and 
thereafter 90 on to their other Defences. 

After the Lawyers have ended their Pleac. 
ings, the Lords ordain the Purſuers to give 
in their Informations to the Clerk of Court, 


in order to be recorded, as is menriones in 
Lage 10g. 


INFOR- || © 


INFOR! ATION 84 . of —and 


his Majeſty's Adyocate 
AGAINST 


—— A. C. and C. D. Pannels. 


r — 


ragious Riot, accompanied with ſuch 


Circumſtances of Barbarity and Cruelty, that it 


is not ealy tq be conceived, that any buman 
Creature would poſſibly haye been Accor in it. 
f every ; papticuſar of the bloody Scene could 
nar be clearly vouched, the joſtliog of ; any 
Perfon when walking 755 on mr King's 
High. ſtreer, and giving opprobrious Languate, 
is doubtleſs 2 great Offence , and it is tilt 
reater Cri for ſeveral Perſons, after a 
W -6aM Confhngrien and Combination, to 
arm themſelves with Stones an other 1 55 
five Weapons, and aſſault a Gentleman, b 
aft er that this Gentleman had been 0 ppreſſed 
by their N bers, and had called out for 


1141 


Mercy, from! the Hands of his Fellow. creatures, 
for God's Sake, chat this ſhould hae n0 0. 
ther e v on the 1 ſaulters, bur to 
cauſe them ae they Violg lence, and 
with horrible B al} phemies to cry out, No 
Mercy, lat that be ade die lige a BD; 
and in order to par their Threats in xecuti- 


on, threw g great tones upon his Head, where- 
8 by 


HE Fan nels ſtand accuſed of a moſt out · 
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by his Scull was broke, is to ſcrew Malice 
and Wickedneis to ſuch a Pitch, as leaves no 
Place for any other Aggrayation. 

* * Theſe are the Crimes for which the Pannels 
are indicted, and the firſt Part of the Libel 
ſers forth the full Fact, which the Pannels ad- 
mitted to. be relevant : But by Reaſon that 
the Pannels have acted with ſo much Caution, 
as to cauſe put out the Light which they had 
with them, as likewiſe all other Lights which 
were in the Houſes upon the Street, that 
they who were conſcious of the Wicke dneſs 
of the Action they were going about, might 
not be diſcovered ; there are therefore in the 
ſecond Part of the Libel, ſeyeral Circumſtances 
ſet forth, for inferring the bloody FaR, 
which is admitted on all Hands to have been 
committed the Day and Place libelled, Was 
perpetrate by the Pannels. And tho? theſe 
Circumſtances and Qualifications are ſo cloſly 
connected, that if there was nothing elle in 
the Libel, or in the Defence offered for the 
Pannels, that they were conſtituti in periculo 
vitæ, when the Fat was committed, Theſe 
Circumſtances, if proven, do amount to as 
plain a Demonſtration of the Perſons, who 
were the Actors, as if any two or credible 
Witneſſes were wearing upon the Fact; and 
yet the Pannels have thought fit at the hearing 
in the Cauſe, to inſiſt 2 ſeveral e 


to 
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to the Relevancy of this Part of the Libel, 


and at the ſame Time they pled a Defence to 
the whole, that what was done by them was 


ſe defendendo, And there was an Exculpa- 


tion offered for ſome of the Pannels. 


The Sum of the Objections againſt the ſe- 


cond Part of the Libel, were, © Thar tho' the 
« Libel mentions all the Pannels to have been 
ec with the Purſuer on the Street of L. ſo that 


4 ſuppoſing they had been the Perſons, who had 


& taken the Stones and thrown them, as the 


0 Libel bears, towards the Place where thePur- | 


« ſuer was ſtanding, ſuch Stones could have 
c done him no Harm; and therefore from the 
« Circumſtances of the Libel, it is more pre- 
te ſumable that the Purſuer bas got his Wounds 
ec by ſome other Occaſion, 

But, as the Pannels endeayour to ſeparate 
each Circumſtance and Article of this Part of 


the Libel, that it may be deprived of the Sup- 


port and Force it receives from the other; ſo as 
to this Article, they manifeſtly ſuppreſs the 
clear Words i in the Libel, which bears, that 
after the Pannels had ſeparate from thin Pur- 
ſuer, and gone on without their Lanthern, and 
tho? 'be had not walked fo faft as the Pannels 


did, being willing to get rid of ſuch Company, 
yet conſidering the Time that the Pannels 


took in preparing their Artillery, if the Pur- 
ſuer walked at all alongft the Street, as the 


k Libel 
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Libel bears he did, he muſt ware Þ been come | 


ed with the Volley « of Stones. 

 2do, The Place where the Purſuer was 
attacked, and that the ſame was within reach 
of the Stages thrown by the Pannels, appears 
further 5 that the Servant who carried the Lan. 


thern 


efare the Purſuer, was beat by the 
Perſons, who mage this A 


\(faulr; ſo that if the 


Stones throw by the Pannels reached this Per. 


ſan, ho Was attending the Purſper, and beat 
aut his Lantbern, there can be no Doubt, 


but that the Purſer had moved forward and 
| had come within the reach of t thoſe Stones 


that were thrown, 
, The Purſuer being found at ſome 
Door, as the Libel beajs, immediately after 


the Aſailiants, Who ever they were, had gone 


off, and jn ſuch 2 Condition as he Was not 


able to walk, muſt put the. Matter beyond 
all Queſtion, that the Purſuer recęiyed the 
Strokes where he was found. 
But then the Pannels 15 « Thar this Part 
« of the Libeldoes not bear, that it was them 
& who were the Aggreſſors, or the Perſons 
„ who threw the Stones, or gaye the Strokes 
« jibelled. There had been A Race at L. 
« Day, Which gccalioned, as is uſual, a Con- 
& courle of Peopee 1 in the Town; there were 
« many Perigns, as well as the Fangels, Uo 
the 
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« the Street, even at that Time at Night, the 
« Stones might have been thrown, and the 
Strokes given by theſe other Perſons, as well 
„ as by the Pannels; and the Preſumption be- 

« ing always for Innocence, it qught at leaſt to 
7 haye been libelled, that they were amongft 
« the Perſpns who made the Aſſault upon the 
6 Purſuer by throwing of Stones, ” 

In anſwer, your Lordihips will obſerve, 
that the Pannels have not adventured to name 
any one Perſon, who was upon the Streets, 
other than they themſelves and the Purſuer, 
and the Perſons with him. It muſt be chery⸗ 
fore left with your Lordſhips to conſider, that 
it the Pannels were not the Perſons whe 
aſſaulted the Purſuer, Where were they at this 
Time, or what were they doing ? Upon the 
Streets they behooved to be, — they have 
not ſaid, far leſs offered to prove they were 


el where, and altho' an nuda aſſiſtant ia, 


where that is clearly qualified, and theſe who 
were Actors likewiſe clearly pointed out and 
condeſcended upon, may be leſs Criminal, yet 
where none of theſe Things occur, the Fer. 
ſons who were upon the Spot, when che Fact 


was committed, Will in Law be taken as the 
Authors. | 


2aly, It is libelled, That the Servant, who 
carried the Lanthern before the Pannels, Was 
vpon the. Place, when the Aſlault with the 
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but the Conſciouſneſs of their Guilt. 


Stones began, which neceſſarily imports, that 
the Pannels were there likewiſe, 
3dly. It is libelled, That Orders were given 


'to A. F. toretire, and go off; and it will 


not be ſuppoſed, conſidering what Diſpoſition 
theſe Gentlemen were in, that they would 
have allowed any other Perſon but NING, 
to beat off their Servant. 

Laſih, Join with this the Pannels 4 4 
ing, after the Fact was committed, and the 


Concern they were in about the - Purſuer's 


Health; and there cannot remain the leaſt 
Shadow for Doubt, that the Pannels were 
the Perſons, who were the Actors 1 in this laſt 
Scene. 

The Pannels deed, to evade the Strength 
of this Qualification, have alledged, That ſoon 


after the Fact was committed they appeared pub 
- - lckly. 


And it may be, that after the ſecond and 
third Dreſſing of the Purſuer's Wounds, when 
it appeared, that immediate Death was not to 
follow upon the Fracture in the Scull, the Pan- 


.nels did ad venture to come out of their lurk- 
ing Places, and ſhew themſelves Abroad; but 


then, in fome Days thereafter, when the Pur: 
ſuer fevered, and that the Conſequence of 
this Fever was uncertain, all of them diſap- 
peared, which could proceed from Nothing, 


But 
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But it is in vain for them to pretend, That 
this was to avoid the /qualor carceris, up- 
on their knowing that a Warrant was out to 
apprehend them ; becauſe if they could ſhew 
themſelves to be innocent, they might well 
know, that the Juſtice of the Laws would 
render their Impriſonment very ſhort : and 
their Abſence for the Time, if the Purſuer 
had died, could not have ſaved them, from 
Impriſonment for ſuch Time, at leaſt till they 
had ſhown their Innocence, unleſs they had 
reſolved to abſcond for ever, which it ſeems 
was truly the Deſign of their Flight: And 
therefore they did not thereafter appear, till 
the Purſuer was quite out of Hazard, and they - 
knew the Crime was not capital. 

It likewiſe merits Oblervation, That the 
Pannels all abſconded at the ſame Time, to 
cloſs a Correſpondence they kept amongſt them- 


ſelves, even after the Crime was committed: 


And it is but a poor Excuſe, That they bad 
Bufineſs which brought them to the Coun- 
try; for tho' it is eaſie to contrive Occaſions 
tor Buſineſs, to give Colour to their Retire- 
ment; yet it muſt ſeem pretty odd, that this 
Buſineſs ſhould come all at once upon four of 
the Pannels, while the fifth, who thought 
himſelf ſafeſt in the Town of — lurk. 
ed and abſconded. And it is yet more extra- 


ordinary, That this Clap of Buſineſs ſhould 
: come 
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econcutring with ether 


« up towards the Pannels, who could not flee, 


. The fen e, Prove 


upon theſt Pannels, preciſely at the 
Nick of the Purſher's Fevering: But rhefs 
Matters appear in too ſtrong a Light, to be 


' -  Gatfihed With ſo thin a Vail. 


And as to the Pretence, That Flight of it 


folf is not a Circumſtance, which neceſſarily im. 


por Guilt 5 the Purſuer pretends to no more, 
but that it is a ſtrong Circumſtance, to de. 
note the Perſon Author of the Crime, when 
| Qualifications, ſuch at 
theſe libelled ; and ſo it has been ſaftained in 
ſeveral Cafes, fuck as Sir Godfrey MOibe#'s 
and others, even to infer a capital Puniſhment, 
where the other Cireumſtances were not 
ſtreng, as here they appear to be. And in 
our neighbouring Nation, ſo great Weight is 
hid upon this Qualification ef Guile, that it is 
a conſtant Afticle put to the Jury to return, 


_whather the Perſon is fled or nat? 


As tothe Defence, which the Pannels pled 
to both Articles ef the Libel, ** That what 
«< was done by them was in 1elf Defence; 
* and that they were conftituti in periculo vit; 
4 in fo far as the Furſuer and his Servant 
* had out their Swords, and were making 


* leaſt if they had fallen in the Flight, 
© {> have been overtaken, they might have 
« deen at the Mercy bf the Purſuer: And 
* therefore were obliged to provide them- 

« ſelves 


— f \ 
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„ ſelves with Stones, in order to diſable 
« the Purſuer from coming up with them.“ 

As the Defence ſtands, the Purſuer con- 
ceives it not releyant. Fſt, Beeauſd it is in. 
tirely Contrary to the Lidel, which only ap- 
pears in the firſt Part of it; that the mls 
Was aflavited without any juft Provecation, 
Brit in the Second Place, That he was allavited 
with 4 great Volly. of Stones, thrown to the 
Place where the Purſuer was ftanding on the 
Street. And that he was afterwards aſſhulted, 
on the Side of the Street, cowards which he 
hid retired for his Safety. All This is incon- 
ent With what is laid in the Defence, that 
A. B. was m Purſuit of the Pannels with 4 
drawn Sword. 

But zu. The Defence of Selfidefence i 
fever ſtained, but when the Parties are con- 
ftilitti in alto Miſarimine vitie, chat is, when 
the Attack is fo cloſs, as that there is no 
Poftibitity of Eſcape, Hiit by the Parties off#nd- 
ing che Perſon Who attacks. Now che Pan- 
ret in this Caſe, have qualified n fuck 
Thing. All they Hy is, Ther A. B. mrs pur- 
jmig them with u ruf wird: And tiow- 
ever contrary to Tuuth even this Alledgande 
Will be found to be; yer à Hürſuit, when 
The Putmels had the Atvaritape of the Diſtance, 
will never amount to that neceſſur) Qualifics- 
tion of elf Defence, that the Pannels we · in 

eminent 


240 The Form 7 Ne 
eminent Danger of their Lives, eſpecially con. 
ſidering the Number of the Pannels againſt a 
ſingle Man. 

Itio. Were the Pannels conflituti in pericul 
vitæ, when the Purſuer called out for Mercy, 
at which Time little more Hurt was done, 
than ſome Bruiſes he had received, from 
Stones thrown at a Diſtance, whereby he WAS 
difabled, and ſome Strokes which he had re. 
ceived, with Staves and Rungs ; and when the 
Pannels, finding him ſo diſabled, did approach 
near to him; certainly this cannot be alledged 
with any Shew of Reaſon; and yet it is libel- 
led and will be proven, that after all this the 
Purſuer received from them the Wound in the 
Forehead with a Stone ; and that they per- 
ſiſted in beating and bruiſing him, with Rungs 

and Staves, till he was left as dead upon the 

Spot; and for theſe Reaſons, this Defence 
ought to be repelled. 

Upon the whole Matter your Lordſhip 
have before you a Caſe, the like for its Attro- 
city, Barbarity and Cruelty, has but very rare- 
ly occurred ; and as the Pannels have made 
no Defence "againſt the firſt Part of the Libel, 
ſo it is hoped, that as little can be argued, 
with any Shew of Reaſon, againſt the ſe- 
cond. While on the other Hand, nothing ap- 
-pears in Defence, but Inconſiftencies and Con. 
traditions, which can never be agreeable of 
Trut 
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Truth and Reaſon, which are always ſingle 
and uniform. The Pannels at one Time al- 
ledpe,. the: Furſuern was drunk,; and other 
Times, that they dared not adventure to flee, 
leaſt he ſhould have overtaken them. In one 
Part of their Defence, they deny it was them 
who threw the Stones, or ſo much as they 
were upon the Spot, tho* they cannot conde· 
ſend in what other Place they were. And in 
2 little thereafter, they confidently affirm, and 
undertake to prove the Fact, that they were 
pon the Place, and that they did throw the 
ſtones, to defend themſelves againſt the Pur - 
ſuer, who was purſuing them with a drawn 
Sword. 


In Reſpet whereof, the Defences 
proponed for the Pannels out to 
be repelled, and the Lbel ſu®.1in« 
ed relevant, to the Parſuer's Pro- 
bation, and remitted to the Know- 

ledge of an Aſus. | 
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"AGAINST ” 


AY Intereſt. 


HE Pannels cannot but account it the 
greateſt Misfortune of their Life, that 

in their firſt Entry - upon the -Stage of the 
World, they have been ſo much as ſuſpected 
guilty "of fo attrocious an Offence, as the 
Crimes wherewith they now ſtand charged, 
are repreſented; and they are likewiſe ſenſible 
of the Diſadvantages they ly under in their 
Defence, againſt a Crime ſaid to have been at: 
tended with ſo much Cruelty and Babarity. All 
Mankind commonly conceive themſelves inte. 
reſted in the Puniſhment of ſuch an Offence; 
and if the Party injured can, even by falſe Ru- 
mors or groundleſs Suſpicions fix the Guilt fro 
in the Opinion of the World, upon any parti. the 


cular Perſon, any Defences that can be offered it 


for the Purſuer appear under the greateſt Dil. un! 
advantages : The Bowels of Compaſſion, that ly 


a barbarous Crime naturally raiſes towards the 5 
Party injured, makes them unwilling to be- an 


lieve 
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lieve it poſſible, that the Perſon ſuſpefted of 
) the Crime can be Innocent. 


The Purſuer has made all the Advantage 
he can of this Part of humane Frailty, and 
has with great Art painted the Crime where- 
with the Pannels are charged in the blackeſt 

is Colours both in his Libel and Information, 
with a Deſign to pre. poſſeſs the World againſt 
the Pannels, that tho? he is not able to bring 
he a direct Proof of their Guilt, yet rather than 
no Perſon ſhould be puniſhed, it may be fixt 
he upon them by groundleſs remote Suſpicions, 
e that ſcarce have the leaſt Connection witk 
e the Crime, other than, that if theſe Circum- 
g. ftances are true, it is barely poſſible they 
le might have been the Actors Nay, ſuch a 
eir length has the Purſuer gone in this Argument, 
a. that tho' the Riot happened in the Street, 
Au where there were a great many Perſons re- 
te. turning from a Race that bad been that Daz 
ce; a L —, and tho'it was in a Pitch-dark Night, 
gu- When ſcarce one Face could be diſtinguiſhed 
lt from another, yet, if the Pannels were upon 
de Street at that Time, he will have that of 
it ſelf ſufficient to fix "Ms Guilt upon them, 
unleſs they will condeſcend and prove not on · 
ly who were theſe Perſons upon the Street, 
but likewiſe, who were the Actors in the 
Inſult committed againft him, that is in other 
Words, they muſt either find ſome other Per- 
23 
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it their great e, that they have this 


too much 


% — "pw =: 
* — my. © * — 1 — 
we EK” 4 ca 7 - * : - — — 
Pe - ——— — — — 
* = - 
3 ö — 7 * 1 — « = - 
- — XC — 2 1 Ta 2 — « _ _ "I 4, + 4 i 
. Y 7 * * - . K 
0 * » XxX 0 
5 222 * 
— 


Libel, charging them ſeverally with the dirg® 
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ſons to puniſh, or they themſelves muſt GE * 
as the Criminals. | F- 

The Pannels indeed make no Doubt that g 


the Purſuer has ſuffered very ſeyerely, and as of 
forry, for his Misfortune as any Mortal; but th 


at the ſame Time, as they are conſcious. of 4 


their. own. Innocence, they do all them 


ces therein contained; and they account 


Opportunity of juſtifying themſelyes, and that 
they are Fe tried before Judges, "that have 


FAMA 


nowledge of our Laws, to allow 

emſelves to receive any Impreſſions: from 
the artful Method in which the Charge is laid 
againſt them, and that their Defence will be 
received with the, ſame Fayour and Imparti 
ality, that is due to all other Defenders, and 
that notwithſtanding, the. Purſuers ſtrong Al 
legations, they will be believed Innocent un. 
til the contrary is made appear. And the h 
more cruel and barbarous, and inconſiſtent it 
with Humanity the Action is repreſented, in 
that the Preſumption for their Innocency wil th 


proportionably be deemed the ſtronger. __ is 


Againſt the Relevancy of the firſt Part of the ar 


| th 
by Commiſſion of the Crime, they indeed make a 
no Objection: But then, the ſecand Part of en 


the Libel, the ſpecial Circumſtances from 
which 


I a Defence as,” admitting for once, they had 
| been the unhappy Actors, muſt not only in 
the Eyes of the World, but in any Court of 
Juſtice, be ſufficient to juſtify them, and lay 
5 the whole Blame of wk enſued upon the 
t Turſuer himſelf. ox: 
e And here the Pannels muſt again 3 | 
1 ot the Purſuers Management i in this Tryal; their 
m very offering a Defence againſt the Libel, is 
amade per ſe a Proof of their Guilt, as if it 
de were not allowable to a Defender in a crimi- 
i. nal Cauſe, both to deny the Crime, and at 
nd the fame Time offer a Defence, chat preſup- 
ll. poſes the Charge is true: When the Pannels 
in fn come' to open their Defence, your Lord- 
he ſhips will perceive, that in the preſent Caſe, 
nt it does not even import, that the Pannels are 
ed, in the leaſt acceſſory to the Crimes wherewith 
vill they are charged: But admitting it did, 
is itnot lawful fora Pannel to deny the Libel, 
the and at the fame Time to offer a Defence, 
ret] that preſuppoſes the Libel is true? Cannot 


-” 
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which their Guilt is endeavoured to be infer 
red, they hope to fatisfy your Lordſhips, are 
not ſuch as can infer the leaft Suſpicion a- 
zainft them; and at the ſame Time, that they 
object againſt the Relevancy of this Branch of 
the Libel, they hope to be able to prove ſuch 


akefl a Pannel be allowed to prove Self- defence, to 
t of exclude a Charge of Murder, without making 
ma - 23 e 


246 The Form of Proceſs - 
his very proponing that Defence, an additi- 
onal Evidence of his being the Perſon guilty ? 
This ſurely is not agreeable to the r 
Rules in criminal Trials 

Againſt the ſecond Branch of the Libel it 
might be obſerved, that no Preſumptions of 
any ort Whatever, are ſufficient ro infer the 
Guilt of a Crime. The Law indeed has al. 
lowed of a, Proof by indicia, that 1s, the na 
tural neceſſary Conſequences of the Gm 
and no Precedent can be ſhown, where Pre- 
ſumptions have, by the Court of Juſticiary, 
| been found relevant, except where ſuch indicid 
were enjoined: For Inftance, as a bloody 
bowed Sword, in the Caſe of Steuart- Aber: 
cromby, and even theſe indicia that the Law 
require, are deſcribed certa & indubitata, ac 
luce clariora. I. ult. cod. de probationibus. But 
then as to weaker Preſumptions, the Law ex. 
preſly ſays, Ng e ex ſuſpicionibus debere aliquem 
damnari, ſatius enim eſt impunitum relinqui faci- 
nus nocentis quam innocentem damnari, L. 5. ff. 
de penis.” 

Bur without entering further into this Diſ- 
pute, and admitting for once, that ſtrong and 
violent Preſumptions, that is, ſuch as the Law 
deſcribes certa ac ingubitata, were ſufficient 
to infer the Guilt of a Crime, what the Pan- 
nels are to lay before your Lordſhips, is, 
whether the Facts and Circumſtances ſet forth 


in 
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bo in this ſecond Branch of the Libel, are ſuch. 

? 2s agree with the Rule preſcribed in theſe 

y Laws, , 
The principal Circumſtances laid in this 

it Part of the Libel, are, that all the Pannels 

f | paſt by the Purſuer, that ſome high Words 


0 paſt among them; but, without explaining 
|. whether theſe high Words paſt between the 
a: Pannels themſelves, or between them and the 
I Purſuer's Company, that thereafter the Pannels 


8 walked forward and left the Purſuer. Then 
y, the Libel bears, That at that Time, a great 


ia Volley of Stones were thrown towards the 
y Place the Purſuer was ſtanding, then Hundreds 
Fe of Strokes laid on ſome Perſon on the Street, 


W and immediately thereafter the Purſuer found 
40 wounded and bleeding. 
It The Purſuer has no Doubt libelled the 
x» | firongeſt Circumſtances he imagines he will 
2 be able to prove, theſe are the Circumſtances, 
— upon which he would have the Relevancy de- 
7 termined, and all he undertakes to prove; and 
therefore what falls here to be conſidered, is, 
{- whether, fuppoſing theſe Facts and Circumſtan- 


d ces were proven, they neceſlarily infer the 
W Pannels Guilt, that they were the Authors of 
nt the Wounds and Bruiſes the Purſuer received. 

n. And in the Pannels Apprehenſion, all theſe 
s, Things joined together amount to no more 


h but this, that the Purſuer was at one End . 
in Q 4 the 


* "In ** * RW 
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tte Street and the Pannels at the other, at. that 
Time Stones were rhroven and Strokes given 
do ſome Perſon, but whether theſe Stones were 
thrown from che End where the Purſuer was, 

br) from the End were the Parmels were, ine 

Eibel does not explain, that the Purſuer there. 
Alter was found wounded, and that. therefore 
the Pannels muſt have been ao! Perſons that 

Woünded him. 0 

The Relevancy doubtleſs Gs 
ed only upon the- Facts laid in the Libel, aud 
vn no other; the Libebdoes not bear that the 
Purſuer and Parmels were nearer other than he 
t Ends of the Street, nor does ſo much a8 
Bear; that the Purſuer was at & Bs Door where 
the perſon is ſaid to have been beat; and i that 
Was the Caſe, fo far are theſeCircumfiancee from 
Anferring a Preſumption of Guilt againſt the 
\Pannels that they render it utterly impoſſible, | +© 
thatthey' could have been the Actors of owbat 0 


2 


* 


S 


4 3. a. ju as in 


is now chargediagainft them. inf 

As to the firſt, tis true, the Ab * 

Fhat the Purſuer was walking along the Street, 1 
When che Pannels came up to him,; but then I 
ade Argument does not reſt there, the very | +; 

firſt Part of the Riot is libelled in theſs Words, 11 


id then a great Volley of Stones were/thrown ot 
Towards the Place where the Purſuer was land- 1 
« 


| . _—_ * is I FRE Proof om ws Libel 
it 
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jc ſelf, _ ** e — th he ,was ng 
walking, Qn che Street. ; 

aue, Neither does the Libel:bear, that he 
was, found Wounded at G. B's os nay, the 
very contrary is flirectly implied. The Words 
are, That a great Volley of . Stones were Jhrown 
 rogwards . the Place obere the ſaid Fur ſuer war 
Handing on be; Street aforeſaid, and afterwards 
towards the Door of G. B. Tis impoſſible 
to underſtand this otherwile, "than that the 
Place Where the Purſuer was ſtanding on the 
Street, and G. As Poor mere two different 
Places. 52 


But then in the ſecond. Place, Altho' the 
Libel had bore expreſſy, that the Purſuer 


was at G. Bs Door, and the Pannels at G. Ms, | 


-Oreven tho* they had been much nearer one 


another, theſe Places being aboye the Diſtance 


of a: Stone Caſt, the Objection againſt this Part 
of the Libel is much ſtronger on a Jeparate 
Account. The Circumſtance of a. Perſon” s being 
upon the. Place where a Crime is committed, 
infers a Preſumption of Guilt, in no other Caſe 

whatſoever, than when it is likewiſe libelled, 
and: offered. to be proven, that no other Perſon 
was preſent, who poſſibly might have commit- 
ted the Crime, for if that is not expreſly libel- 
led, a Perſon s being preſent when a Crime is 
ed imports no more than a bare 

-poſlibility, that he might have been the Actor. | 
| without | 


— 
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without which Circumſtance, it is impoſſible 
he could; but does not infer the leaſt Preſump. 
tion, or even Suſpicion of Guilt againſt him, 
Tis not alleged in the Libel; nor indeed could 
it with any Conſiſtency to Truth, that there 
was none other on the Streets beſides thir 

Pannels. The Purſuer's Misfortune, as is al- 
ready noticed, happened on a Night after a 
Race, when it cannot be doubted, and if 
needful, can be proven, that a_ good many 
- Perſons were on the Streets, beſides the Pur. 
ſuer's Company and the Pannels. Surely the 
walking on the Streets was no Crime. What 
Circu ns 1 is there that fixes the Guilt u- 
pon the Pannels more than any other Perſon 
on the Street? Every ſingle Circumſtance in 
this Part of the Libel may be true, and yet theſe 
Gentlemen not have the leaſt Acceſſion to this 
Delict; and therefore theſe Circumſtances never 
can infer a Relevancy againſt them. 

In the next Place, This Obſeryation is ſtill 


of the greater Force, that there are Three 


Perſons given out in the Lift of Witneſles, 
who, it can be proved, and who the Purſuer 
muſt own, appear by the Precognition, to be 
of the Pannels Company, and are yet dropt 
in the Proſecution, and brought as Witneſſes 
to load the Guilt upon the Pannels. The Ob- 
ſervation the Pannels here make from it, is, 
That every ſingle Circumſtance libelled may 

and 


9) 0 © may 
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poſſibly be true, that all theſe Circumſtances 
may be ſwore. to, and ſwore truly by theſe 
Witneſles, and yet they themſelves have been 
the only Perſons guilty, and the Pannels whol.- 

ly innocent. 

Nay let it be ſuppoſed, There was none o- 
ther upon the Streets than theſe Pannels, what 
would be the Effect of ſuſtaining a Libel ſo 
conceived? It is true indeed the Preſumption 
would be very ſtrong, that. one or other of 
them muſt have been the Perſons guilty, and 
ſuch as were guilty ought no Doubt to be 
puniſned. But it is equally certain, that ſome 


of them might have been innocent; the bein 


of the Company was of it ſelf no Crime; 
there at leaſt three of the Company, that the 
Purſuer himſelf muſt admit are in that Caſe, 
and doubtleſs others may have been innocent 
likewiſe; and it would be a Cruelty, even 
ſurpaſhng that committed on the Purſuer, to 
puniſh, under the Colour of Juſtice, the In- 
nocent with the Guilty. But were this Part 
of the Libel relevant, Innocence could be no 
Protection; the walking with that Company, 


and being on the Streets at the Time, muſt be 


equally criminal, as if they had actually im- 
brued their Hands in the Purſuer's Blood. 
Certain other accidental Circuniſtances are 
mentioned in the Libel, but which have no 
Manner of Connection with the Crime; and 
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Khou&nds o of. ſuch could not, be of 5 fh Force 
ſup rt the ES) It is 9 1 
e Pe Ko, 5 A the e Fe 'befote 


Time, ſent Home, 
whom. The Trut th 


Suns 


no. nc Wee * Being a yn 15 
of carryl ng him to Town; : and t 
85 yer 1 er. his lighting chen farther 
= 5 the; Town. But in all Evetits, 
Ke N th ble Advantage can the Purſuer make 
C Oo © Fa: i "Had the Pannels indeed been 
aflraid of, any Inſult ; from the Purſter, the 
3 away the Lanthem would have been 


05 jult Precaution, "becauſe i it_muſt have | 


coyer red 1 to. him Where t to follow them. But 
If, gn t 1e other] Hand, they had intended” any 
Injury to the Urlper, it Was the Wart Way 

in the World, in a dark Night, to N 


1 eir Deſign, t to diſmiſs their Light; ; becauſe 


t. Was a necelſary ean of ndif Him 
e : But how. that 5 "2ffor rd an uo 
4 ſhe Fannels Guilt, very much' uche Mea their 

rehenſion. It is indeed 5 edged 
in. the THIS. That th 1 Fannels or el d' the 
pufti 8, Out the other. Li ichts in 115 Streets, 


8 it is ſoppoſed, is ere only as an 


Amuſement; 
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Amuſement; fin inge the Pürſder knows it can- 
not be admitted. to Proof; nb Relevancy 


Ute 


can be founded upon it, fince it is not libel- 


led. e 99 (Bf £6 3 
The laſt, Qualifaticn men ntiodied 1 e Li- 
bel; is, NS the Pannels the 76 2 

&« of abſconded. a 
. Fig to Which in the 2 Place, If the Pür- 
ſa er intended to found upon this, as Ali Evi: 


5 * ot their Guilt, he ought 0 - 


have. condeſcended upon the $i 


or . 5 as that your Lordi 15 
night f judge 0 the Kiefincy? their going 5 
er to reſpective dwelling Houſes, I to br 
Tayern, or about their 3 
perhaps be brought 1 in Evidence of teh i 2 
or A ang 150 and lite weile, that the fn. 
nels might not be deprived of their lawful 
Defences, by proving the Octalions of thelt 
oing to ſuch Places, or that they were ald: 
nd for that Reaſon | it is, that the Time and 
ace of commirting any Critnie mut Yays 
be con eſcended u n: And it Were juft 48 
realonable, to ſuſtain a Libel for 2 Gi, With. 
out condeſcending opon, either Time or. Place | 
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aa. It is not Abſconding after one is fuſ: 


| pected of a Crime, thereby to evite the ſiua- 


lor carceris, that founds any Suſpicion à.- 
gainſt a Pannel; it is only the flying and ab- 


ſconding from Juſtice, when they are charged 


to ſtand a Trial. Impriſonment is by it ſelf a 
ſevere Puniſhment, and is very, often made 
the only Puniſhment of petty enormous 
Crimes. How then can it be imagined, that 
the moſt innocent Man upon Earth, that had 


the Mistortune to be ſuſpected of a Crime, 
would willingly ſubmit to ſo great a Hardſhip, 


While it depended upon the Pleaſure of his 
Accuſer, to continue him ſome Months in 


Priſon, before bringing him to a Trial, whether 


guilty or not? 

tio. Flight, even in the Senſe of Law, 
imports at moſt no more than a Kind of Su 
picion, but comes not the Length of a Pre- 


ſumption. And the Law ſays, That no Man 


is to be condemned of Suſpicion, nor was e- 
ver Flight, even in the propereſt Senſe, ei- 
ther in Sir Godfrey M'Culloch's, or any other 


| Caſe, deemed of any great Weight, to infer 


the Guilt of a Crime ; ; and in this reſpect 
there is no Difference, what ever be the Na- 
ture of the Crime, or the Puniſhment, The 
fame Proof is requiſite, where the proper Pu- 


niſhment of the Crime is only arbitrary, as 


ere i it is capital. And the Obſervation up 
oh 
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on the Practice of the neighbouring Nation, 
that it is a Part of the Charge given to the 
Jury, whether the Priſoner fled or not, is quite 
foreign to the Purpoſe. That Charge is given, 
not at all as an Evidence of the Priſoner's 
Guilt of the Crime, but upon a ſeparate Ac- 
cout, and the Jury muſt return a Verdict 
upon that Point, even tho they ſhould find 
the Priſoner not guilty of the Crime laid to 
his Charge: . 

And in the laſt Place, it is, if needful, of: 
fered to be proven, That the next Day, the 
Time condeſcended upon in the Libel, and ſe- 
veral Days after, all the Pannels appeared as 
uſual in the Streets, at the Croſs, in the Cof- 
fee-houſes, and other publick Places. 

As to this the Purſuer alledges, That it is 
poſſible, after it appeared that immediate Death 
had not followed, that is, after the ſecond 
and third Dreſſing, the Pannels might have 
peeped out of their lurking Places; but that 
after the Fever, when the Event became un- 
certain, they again abſconded and fled. 

But with Submiſſion, this is no ordina 
Way of reaſoning upon a criminal Libel. 
The Libel bears, they abſconded the next Day; 
the Pannels offer to prove the contrary. And 
then the Purſuer tells a new Story, never be- 
fore heard of, and which, -as he is not able to 
prove, ſo he knows it cannot go into an In- 


terlocutor, 
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terlocutor, becauſe not libelſed. Whew th 
ſccond or ” third Dreflings Werey is not told. 
The Pannels are likewiſe left to conjecture, 


when it was he fevered; neithet is it e 


_ after the ſetohd or third Dee 
Which is acknowledged, and when the Hazard 
of a Fever was not over; what can it avail 
what they did after wards, which is not ſo 
much as libelled? _ 

But ſuppofing fot. once, Theſe young tha 
| flemen had, to preſerve their perſonal Liberty, 
abſconded, after the Purſuer had procured 4 
Warrant for thelt Impriſonment, and which * 
le tigotouſly executed, even to tlie Fitch of 0 

reſuling Bail, againſt 1 ſome of the Company, 
Whom he now muſt own, he believes inno- 
cent; what Man, that has the leaft Notion of 
Eonfnement, can blame them, or ſuſpect them 
one Bit the more of this Crime? a 


These are the ObjeRtons offered againſt the e 
And in the next Place, The Pannek offer ci 
certain Defences againſt the whole Libel, ed 
which, that they may appear in their proper ig 


Light, they muſt beg Leave to ſtate the 


When the Pannels and their Company were ut 

ming to Town, a Perfon running hard 
Wn a Wynd * and had almoſt thrown 
| over 


— 
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over one of the Pannels, who thereupon ha 
pened to ſay, What for a Scoundrel was that? 
or ſome ſuch other Expreſſion: And imme- 
diately after that, they came up with the Pur- 
ſuer and his Company; and baving heard the 
former Expreſſion, the firſt Salutation the 
Pannels received, on their joining Companies, 
was by the Purluer's beating one of the Pan- 
nels over the Head with a Staff ; and being 
calmly askt, by one of the Pannels, For what 
Reaſon? And the Purſuer, after giving him 

ſome vile opprobrious Names, not worth the 
repeating, askt him, How he came to call 
Gentlemen Scoundrels? And at the ſame Time, 
the Purſuer or his Servant drew their Swords. 
The Pannels ſoon diſcovered, that they were 
drunk, at leaſt that they had drunk, as much 
as to make them exceeding quarrelſome; 
and for that Reaſon, and perhaps like wiſe, 
becauſe the Pannels Company found themſelyes 
a very unequal Match for the Purſuer's, eſpe- 
cially when they were ſo very une qually arm- 
ed; this laſt being armed with Swords, 
which they appeared very well diſpoſed to 
make Uſe of, and none of the Pannels having 
any Arms, all the Return the Pannel, who 
uttered the Expreſſion, made to this Uſage, 
was to beg Pardon, aſſuring the Purſuer, the 
Expreſſion was not meant againſt any of his 
Company. And not fatisfied with this Ac- 
R knowledge. 
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knowledgement, the Purſuer and his Servant 
purſued them, and did not ſtop, till by good 


Providence, ſeveral other Perſons on the Street, 


and who had been no Part of the Pannels 


Company, ſeeing them purſued by Men with 


drawn Swords, out of Commiſeration, and 
from that Principle that is natural, to help o- 


hers in ſich Diſtreſs, threw ſome Stones, and 


ſtopt the Purſuer; and at that Time one of 
their Swords was not above two or three 


| Yards Diſtance from one of the Pannels Back: 


So near was the Purſuer in turning the Tables, 
and being himſelf indicted for Murder, in 
Place of indicting the Pannels for a Riot, 
The Pannels Company however did not ſtop, 
Till they were out of the Purſuer's Reach, 
and neither ſaw, nor knew any further about 
him. 

This is the FaR, and this your Lordſhips 


perceive is very far from being an Acknow- 


ledgement of the Libel; they, nor neither of 
them threw any Stones, or gave any Strokes: 
Bur at the ſame Time, as they plead this, as 
à Defence againſt the Libel, they neceſſarily 
muſt plead it, upon the Suppoſition the Libel 
were true, that tho' they had thrown theſe 
Stones, yet they are nowi iſe. blameable, they 


were re 2d to it in Defence of their own 
Lives. 


The 


nn 
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The Pannels hope to be able to roye all 
theſe Facts, as above ſet forth: "But then 
ſuppoſing, that the. Darkneſs of the Night 
ſhould deprive them of a Proof of ſome Cir- 
— yet if they ſball be able to prove, 
either that the Purſuer or his Servant, drew 
their Swords upon them, before any Stones 
were thrown, or any Violence offered. If 
therefore any of theſe ſhall be proyen, they 


cannot doubt, that your Lordſhips will find 


that ſufficient to juſtifie eyery Thing that en- 
ſued, even ſuppoſing the Pannels had 1 the 
Perſons that threw theſe Stones. 

To this the Purſuer anſwers, © That the 
«© Defence is contrary to the Libel, which 
« bears, that he was aſſaulted without any 
« juſt Provocation. 2do. That a Volley of 
« Stones were firſt thrown at him, upon 
« the Street next to the Door whither he 
« had retired tor Safety. 

But this is not truly arguing upon a Libel, 
but making a new one; it. neither bears, that 
he was at G. B's. Door, nor had he retired 
there for Safety. But whatever Way the Li- 
bel was framed, could that deprive the Pannels 
of the Defence of Self-defence ? Is not that 
Defence in all Caſes contrary to the Libel, 
which conſtantly bears, that the Crime was 
committed without any juſt Provocation ? 
Beſides, this is a Negative, which the Pur- 

R 2 fuer 
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ſuer cannot prove otherwiſe, than by our not 
proving a Provocation; and the laying the Li. 
bel in this Way is an admitting, that it a 
juſt Provocation were proven, it will elide that 
Part of the Libel. Is not the Defence of ali 
bi of the fame Kind, and ſeveral other De. 
Fences, that your Lordſhips do now daily ſu- 
ſtain, without Regard to the ee of 
their being contrary to the Libel ? 

ThePurſuer's next Anſweris, That the pur. 
e ſuing them with drawn Swords, or the 
„ 'Purſuer and his Servant appearing with 
« drawn Swords, did not put them ix ultimo 
& diſcrimine vitæ, eſpecially conſidering the 
« Diſtance betwixt them, and that there was 
« ſo many againſt one ſingle Man.” 

But it is hard to conceive what imports a 
diſcrimen vite, if being purſued with drawn 
Swords does it not, It ſeems the Purſuer 
would have had them wait till the Points of 
their Swords had been piercing their Clothes, 
Were the Pannels, when ſo attacked or threat- 
ned, obliged to wait till the Purſuer came 6 
near, that no Mean of Defence was left them, 
at leaſt that none remained, than the Chance 
of throwing one ſingle Stone ? This is what no 
Law can require; and if the Diſtance was 
great, ſurely the Purſuer was in the leſs Ha. 
zard, and might have more eaſily ſaved him- 
ſelt from the Stones or retired. And here 


your 
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your Lordſhips cannot but obſerve the Purſuer's 
Way of reaſoning; when it makes tor his 
Purpeſe, then the two Companies are cloſs to- 
gether, but when it makes againſt him, they 
are at a conſiderable Diftance. 

As to his being a ſingle Man, itis offered to 
be proyen, That his Company was in all four 
in Number, and even the wg it ſelf men- 
tions ſome of them. 

The Purſuer's third Anſwer i is, © That the 
© Pannels exceeded the meder amen inculpatæ 
* tutelæ; that they were not in any Danger, 
«> when he called for Mercy; and that the Li- 
& bel bears, and will be proven, that he re- 
<« ceived the Wound in his Forehead, after 
« his begging Mercy. 

AS the Pannels are wholly innocent of the 
Crime laid to their Charge, though they are 
obliged to plead their Defence; ſo they, in 
ſome Sort, ly under a Diſadvantage, in not 
knowing any Thing of this Circumſtance, of 
begging Mercy, or of the Way the Purſuer 
was uſed ; and therefore muſt plead the Caſe, 
as it appears from the Libel, And firf, Ie 
is by no Means libelled, That this Wound in 
the Forehead was given after he called tor Mer- 
cy; neither does it indeed appear very conſiſtent, 
that it could have been fo: For there was not 
found upon him either Stroke or Bruiſe, that 
could have diſabled him, or even done him 
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any conſiderable Harm, but that ſingle one; 
nor was there any other Wound upon him. 
And it can likewiſe” be proven, That inſtead 
of lying wallowing in his Blood, he was 
found ſtanding on his Feet, aſter all the _ 
ſter was oyer. Now, how can it be i 
ed, that one ſo armed, and in the Temper 
he was in, would call for Mercy, before he 
received any conſiderable Hurt? 

20. Admitting for once, That the Sibnee 
had been thrown by the Pannels Company, 


and that ſome of them had exceeded the mo- 


deramen inculpate tutele ; yet as the throwing 


the Stones, While they were in Hazard, was 
lawful, that Exceſs is only puniſhable in thoſe, 
who were guilty of the Exceſs; but not in 
others, who only threw Stones, when it was 


neceſſary for their Defence. 

3/io. Even as to thoſe, who exceeded che 
moderamen inculpatæ tutele, the previous A 
ſault made upon them, is not only relevant to 
alleviate, or mitigate the Puniſnment; but 
even wholly to exculpate them, that the ex. 
ceeding the moderamen iuculpatæ "tutele, is not 


| n with the ordinary Pains of Law due 
to the Crime; and that the previous Hazard 


ot the Party's Life, doth mirigate that Puniſh- 
ment, even in the. moſt attrocious Crime of 
Murder, 18 agreed upon by all Lawyers, that 
* wrote on the Subject; and muft of Con · 


ſequence 
/ 


© 
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quence have the ſame Effect, in eyery leſſer 
Crime, But where the Queſtion is only con- 
cerning a real Injury or Riot, and the Pur- 
fait at the Inſtance of the private Party, it is 
humbly conceived, That the exceeding, the, 
moderamen inculpate tutelæ, is not at all puniſnu- 
able: That though the Defence were no higher 
led, than as a juſt Provocation ; yet ir would 
be ſufficient to aſſoilzie from a real Injury, at 
the Suit of the private Party, that the Purſuer 


himſelf was author rixæ, and provocked the 


Pannels to commit the Injury that enſued. 

And here the Pannels beg Leave to notice the 
Interlocutor pronounced in the Proceſs, at tho 
Inſtance of his Majeſty's Advocate, againſt 
Anderſon and others Rioters in Beith; that 
was doubtleſs, as attrocious a Riot, as even 
this can be pretended to be, without noticing 
the Aggravation of deforcing the King's Of 
ficers: For there ſeveral Perſons were cut, 
wounded and: bruiſed to the outmoſt Dan- 
ger of their Lives, Arms and other Bones 


were broke ; And there the Libel was found. 


relevant for a Riot to infer an arbitrary Pu- 
niſnment. But for eliding thereof, the De- 
fence was ſuſtained, That the Officers of 
the Cuſtoms, or ſome of them, did commit 
Acts of Violence againſt the Pannels, by whip- 
ing, or firing a Piſtol at ſome of them, before 
the ſaid Officers were invaded, as aforeſaid. 
. The 


5 « there are certain Inconſiſtencies in the Pan- 
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preſent Caſe, is too plain to be inſiſted on. 
The Purſuer is pleaſed to obſerve, © That 


« nels Defences, ſuch as he was drunk, and 
« yet they were afraid of being overtaken 
« by him, Sc. 

It is needleſs to run through the ſeveral In- 
ſtances the Purſuer mentions of theſe Inconſi- 
ſtencies ; it appears by daily Experience, to 
be no great Paradox, that a Man may be fo 
drunk, as to be both very quarrelſom and ill 
matured, and yet till to retain the Uſe and 
Exerciſe of his Feet and Hands, to as great 


Perfection, as when he is ſober, only with 

the Addition of a great Deal more Cruelty and 
ill Nature, | 

Upen the whole, the Pannels are conſcious 
of 5 own Innocence, and they fully rely 
upon it, that no Proof can be brought of their 
being guilty of any of the Crimes laid to 
their Charge: At the ſame Time, that they 
have offered the ſeveral Defences, of Self- 
defence, the ſirſt Proyocation by real Injuries, 

or alibi, which they doubt not to be able to 
prove, and which they hope, your Lordſhips 
will find ſeparately relevant to exculpare them, 
ven tho? the Libel ſhould be proven. 
In Reſpert whereof, &c. 


*. 
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. 


If betwixt and the Day to which the 
Court is adjourned, the reſt of the Perſons 
contained in the criminal Letters, and former- 
ly declared Fugitives, give in a Petition to 
= Lords, craying to be reponed againſt the 
Fugitation pronounced againſt them, and that 
they are willing to appear, and ſtand Trial for 
the ſeyeral Crimes contained in the Libel raiſ- 
ed againſt them; The Lords, upon hearing 
of the Petition, take off the Sentence of Fu- 
gitation, and repone them againſt the ſame; 
and ordain them to find Caution, acted in the 
Books of Adjournal, for their Appearance all 
the Diets of Court. | ; | 

The Crimunals obey this Ordinance, by find- 
ing Caution accordingly, _ 

But where the Criminals are declared Fu- 
gitives for not compearing, and denounced 
and regiſtrate at the Horn, they muſt be re- 


laxed in common Form, vm. The Perſons be- 


ing declared Fugitives, as before mentioned, 
Fage 228, There is an A& of Adjournal ex- 
tract ed thereupon, that is the Libel with the 
Sentence. After this, there is a Bill made 
out by the Clerk, for Letters of Denuncia- 
tion againſt the Criminals, and written on the 


Back thereof by him thus. Apud Edinburgum 


die menſi⸗ anno Domini —— fiat 
pt petitur; becauſe the Lords have ſeen the 
4 In * 


s The Frm * 


A& of Adjournal within mentioned. One 
Lord paſſes the Bill. Thereafter the Letters 
of Denounciation are expede, whereof the 
Tenor dolles. | 


for not Compearance. 


"GEORGE by the Grace of GOD, King 


of Great Britam, France and Ireland, De- 


| fender of the Faith, To our Lovits 


Macers, Meſſengers 


A Our Sheriffs in that Part colin. 
ly and ſeverally, ſpecially conſtitute, Greet. 


ing. FORASMUCHAS it is humbly meaned 


and ſhown to us by our Lovit A. B, of —— 
THAT WHERE, in an Court of - Juſti- 
ciary, holden by our Lords Juſtice Clerk and 
Commiſſioners of Jufticiary, within the Tol- 
booth or criminal Court-houſe of Ezinburgh, 
the —— Day of laft by paſt, D. E. E. 


F. and F G. being oft times called to have 


compeared before our faid Lords, the faid Day 
and Place, in the Hour of Cauſe, to have un- 
derlyen the Law for the Crimes of Blood-wet, 
Battery, &. (here the Libel is inſert to the 
Words which being found proven) and then 
ſay, in Manner at length mentioned in the 
faid criminal Letters raiſed at the faid Com- 


plainer's Inftance and our Advocate for out 
| Inte- 


Letters of W lee againſt the Criminals 
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Intereſt, againſt the forenamed Perſons ther- 
anent, As they who were lawfully cited to 
have compeared and come and found ſufficient 
Caution and Soverty. ated in the Books of 
Adjournal, for their Compearance before our 
id Lords, to the Effect foreſaid, lawful Time 
of Day abidden; And they not enterand nor 
Our Lords Juſtice Clerk and Com- 
miſſioners of Juſticiary, by the Mouth of 
J. G. Macer of Court decerned and adjudged 
the ſaid D. E. E. F. and F. G. to-be Qut- 
laws and Fugitives from our Laws, and or- 
dained them to be put to the Horn, and all 
other Moveable, Goods and Gear to be ef. 
cheat and inbrought to our Uſe, for their not 
compearing to underly the Law for the Crimes 
abovementioned, as an Act of Adjournal ex- 
rude thereupon produced bears. Which 
Act as yet remains unput to due Execution 
anent the forenamed Perſons their Denuncia- 
tion to the Horn for the Crimes foreſaid. OUR 
WILL 15 HEREFORE, and. we charge 
you ſtrictly and command, that in continent 
thir our Letters ſeen, ye e paſs to the Market 
Croſs of Edmburgh, Head Burgh of the Sheriff: 
dom thereof, within which the Juſtice Court 
abovementioned was keept and holden, and 
other Places needful, and there in our Name 
and Authority, denounce the ſaid D. E. E. F. 
and F. G, our Rebels, and put them to our 
* 
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Horn, eſcheat and inbring all their Moveable 
Goods and Gear to our Uſe, for their being 
Out- laws and Fugitives from our Laws for 
the Crimes foreſaid; and that ye within fifteen 
Days thereafter, cauſe regiſtrate thir our Let- 
ters with the Execution thereot in our Books 
of Adjournal, conform to the A& of Parlia- 
ment made thereanent. Acccording to Juſtice, 
( becauſe the Lords have ſeen the Act of Ad- 
journal above-mentioned) as ye will anſwer 
to us thereupon. The which to do we commit 
to you conjunctly and ſeverally our full Power, 
by thir our Letters, delivering them by you 
duly execute and indorſed again to the Bearer. 
Given under our Signet at Edmburgh, the 


Day of and of our Reign the —- 
.— 


Ex deliberations Ding Clin i to- 
5 nariorum Fuſticiarii. | 
* D. Clerk. 
Theſe Letters are ſignet with their own Seal. 
Follows the Meſſengers W upon the La. 


of 


Upon the Day of—— 17 — Years. 


1 J. G. Macer to the Juſticiary Court, paſt 
at Command of Letters of Denuneiation, raiſ- 
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ed at the Inſtance of A. B. of with Con 
courſe of D. F. his Majeſty's Advocate for 
his Highneſs Intereſt, ag zinſ D. E. E. F. and 
F. G. and by Vertue thereof, in his Majeſty's 
Name and Authority, paſt to the Market Croſs 
of Edinburgh, Head Burgh of the Sheriffdom 
thereof, where the Juſtice was holden 
and keept, and there, after the crying of three 
ſeveral Oyeſles, open Proclamation —_ pub- 
lick reading of the within written Letters, 


I duly, lawfully and orderly denounced, the 
ſaid D. E. E. H. and F. G. his Majeſty's 
Rebels, and put them to his Highneſs Horn, 
by three ſeyeral Blaſts of an Horn as Uſe is, 
and ordained all their moyeable Goods and 
Gear to be eſcheat and inbrought to his Ma- 
jeſtys Uſe, for their being Out- laws and Fu. 
gitives from his Majeſty's Laws, for the Crimes 
within- mentioned. This Idid, after the Form 
and Tenor of the ſaid Letters i in all Points, 
which are dated and ſignet at Edinburgh the =— 
Day of — before theſe Witneſſes — — and 
—= and for the more Verification hereof, I and 


the faid Witneſles have ſubſcribed the fave. 


— 


7 1 Witness 7. G Macer, 
J. D. Witneſs, ö 


Theſe 
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270 | The) Rn. 5 Procels 
Theſe Letters with the Execution muſt be 
regiftrate in the Books of Adjournal, and a 


written on by the Clerk thus, fiat ut petitur, be- 
caufe the Lords have ſeen the regiſtrate Let. 

ters of Denunciation and Execution thereof, 
and figns on tis Back of the Bill, and any Lord 
aſſes the ſame. 
The Letters of Caption on the foreſaid Let: 


1y mentioned, Pages 217, 218, 22 

The C ciminals being reponed againft the 
Sentence of Fugitation, and found Caution 
for their Appearance, Informations upon the 
former Debate being given in to the Lords, 
and the Court again meeting on the Day to 
which it was adjourned, the Affizers and 
Witnefles being called and preſent, the Clerk 


- Inſerts the Sederunt of the Judges preſent, vix. 


Curia Jufticiarit J. D. N. Regis, tenta in 


prætorio burgi de Edinburgh — die menfis 
— anno domm —— per honorabiles viros 
— juſticiarinm clericum, domino. 
— — — 8 — commiſſionarios 


juſticiarii dit, . D. N. regis, 


Curia Mitime aſirmata. 


Bill of Caption is made out thereupon, and 


ters of Denunciation are the ſame as former- 
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The Cauſe being called, and the hail Cri- 
minals appearing at the Bar, enter the Pan- 
nal, and the Clerk inſerts in the Book, 


Intran. 


A. C. C. D. D. E. E. F. and F. G. indicted 
and accuſed ut in die precedenti. 

The Preſes deſires the Clerk to read the 
Libel, and after the fame is read, he asks the 
Fannels, who were declared Fugitives, what 
they have to fay to their Indictment, and they 
denying the ſame, or as it is libelled, there. 
after he asks the Lawiers for the Purſuers and 
Pannels, it they have any Thing more to 
plead, for or againft theſe who were declared 
Fugitives, and now appear at the Bar, than 
What was already pled. If the Lawiers for the 
Purſuers have any Thing to plead againſt the 
Pannels, they goon and are heard, and Anfwers 
are madethereto by the Pannels Lawiers; but 
if neither Purſuers nor Pannels have 
Thing more to ſay than what has been already 
Gid, then the Intormations forthe Purſuers and 
Pannels are read, in Preſence of the Lords, 
Pannels and Aſſmers, and after reading, the 
Lords adviſe the Relevancy of the Libel, 
whereof the Tenor follows, 

The Lords Juſtice Clerk, and Commiſſies- 
ers of Juſticiary, having conſidered the _— 


— 


5 


Je wit of 2 Proceſs - 


. at t the Inſtance of 4 B. of — with M. 
Concourſe of D. F. his Majeſty's Advocate 1 4. 
for his Highneſs Intereſt, againſt A. C. C. B. O. 
D. E. E. F. and F. G. Fannels, with the for- the 
going Debate thereupon, they find, the Pan. I of 
nels or any of them, their beating, wounding 140 
or bruiſing the Purſuer with Stones or other me 
Weapons the Time and Place libelled, or that in 
they or any of them were acceſſory, or Art dai 
and Part thereof; releyant to infer an arbitrary of 
Puniſhment, Damages and Expences, — re- the 
pels the hail Defences proponed for the Pan- wi 
nels; and remit them and the Libel as found cti 
relevant, to the Knowledge of an Aſſue. thi 


"2TELEYD NY * 


| Thereafter ths! Preſes md call the Liſt 
of Aſſizers to anſwer to their Names, &. 
The reſt of the Form is already menti- 
oned from Page 189, to the End of Page 196. 
Where the Verdict is returned againſt the Pan- uf 
nels, if the Verdict is in general, finding the m 
Libel proven or the Pannels guilty, then the pa 
Lords pronounce Sentence after this or the | ©! 
like Manner. pr 
The Lords Juſtice Clerk and Commiſſion - w 
ers of Juſticiary, in Reſpect of the foregoing F 
Verdict of Aſſize, returned upon the — Day 0 
of — ioftant, againft A. C. C. D. D. E. EP 

F. and F. G. Pannels, by the Mouth of 7. P. 
Macer 
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before the Juſticiary Court. 273 
h Macer of Court, fine and amerciate the ſaid 
D A. C. in the Sum of L. 80 Sterl, The ſaid C. 
. D. in the Sum of L. 70. the ſaid D. E. in 
. the Sum of L. 6, the ſaid E. F. in the Sum 
ot L. 50, and the ſaid F. G. in the Sum of 
8 40 L, And decern each of them to make Pay- 
r ment of the reſpective Sums to A, B. Purſuer, 
it in Name of Damages and Expences, and or- 
t dain them to be impriſoned in the Tolbooth 
y of Edinburgh, till the ——Day of — and 
e | thereafter to remain in the ſaid Priſon, ay and 
+ | while they make Payment of their ſaid reſpe- 
d ive Sums, in Manner abovementioned, and 
thereafter to be ſet at Liberty, which is pro- 
) nounced for Doom. * : 


& | All of the Judges upon the Bench ſign the 
. Sentence. 5 / | 

6. _ Fines, Amerciaments, or Unlaws inflited 
n- | upon, Offenders, or Perſons guilty, of Contu« 
* macy, are ſometimes ordained wholly to be 


ie | paid to the King, and ſometimes only a Part 
ne of them, and the reſt appointed to be given to 
private Parties injured, and ſometimes the 
n- | whole to the private Parties, or at leaſt the moſt 
ng | Part, and the reft to the Fiſk, or applied to 
ay | ſuch other Uſes, as the Judges think fir, For 
E. Payment of which Fines, Horning and Cap- 
P. tion may be iſſued forth of Courſe, upon * 
er Br O 
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of Adjournal : And Denunciation at the Mar: 


ket Croſs, of Edinburgh, Head Burgh of the 


Shire, within which the Court fits, will as 
effectually make Eſcheat fall, as if made at 
the Head Burgh of the Sire where the Far- 
ties dwell.. Seldom the Lords grant that 


Privilege by Horning, but ordain them to 


be carried to Prifon while Payment be made. 
The Macer of Court may - indulge the Crimi: 
nals a Fayour, by keeping them in his Cu- 


ſtody, ſome little Time till Vayment be 
made. 


And i in . "7 Bills are allowed, for 


e reponing Perſons againſt. Acts of Fugitation, 


or Fines for Contumacy, in not appearing to 
underly the Law, or to pals upon Aſſizes, or 
to bear Witneſs in Trials, or for not report- 
ing criminal Letters ; When a Petition is re- 
fuſed, a ſecond Petition for the ſame Thing 
cannot be offered, unleſs the Petitioner obtain 
Leave to withdraw his refuſed Petition, by 
giving in a Bill for that Enes. 


' 


THE 


OF 


The Jus ric Aiks, or Cir- 5 


cuit Courts. 


l sche Regulations 1672, the Ju- 
GED ice Deputes were ſuppreſt, and 
Five of the Lords of Seſſion are 
adjoined to the Juſtice General 
and Juſtice Clerk. Vide Cha. II. 
Parl. 2, Sefſ. 3. Cap. $1. | 

It is ordained, That once a Year, in the 
Month of April or May, Circuit Courts be 
keeped; that two oftheir Number are appointed 
to go and keep Circuits at Dumfries. and Jed. 
burgh, two at Stirling, Glaſsow and Air, and 
8 2 | other 


276 The Form of Proceſs before 
other two at the. Towns of Perth, Aberdeen 

and Taverneſs 3 the Juſtice General beingal - 
wie ſupernumerary in any of theſe Courts. 

By an Act ot Farliament of Great Britain, 
and to. Anne regine, 170%, it is ſtatute, 
«© That for the Future, twice in the Year, in 
e the Month of April or May, and in the 


« Month of October, Circuit Courts fhall be 


ce kept in the ſeveral Places in Manner above 


ee“ mentioned.” - 


And by the Queen's Proclamation, in 


the T1ith July 1708, © Circuit Courts of 


“ juſticiary were appointed and ordained to 
be holden and kept, by the ſaid Judges 
«© and Commiſſioners thereof, at the Places 
« and upon the Months particularly above ſet 
« down; and to begin their Seſſions yearly, 


« upon the firſt lawful Day of October and 


« May, for thi Shires, Bounds and Diſtricts 
« after mentioned, upon the Days after ex- 

« preſt. Vi. At the Burgh of Inverneſt the 
6 firſt lawful Day of Ofober next to come 
4 1708, and the firſt lawful Day of May 
4 1709, for the Shires following, ” 


| The firft Diftrit begins the ſaid the. i or 

that being an unlawful Day, on the next law- 

ful Day thereafter. And there to continue hold- 
ing Courts for ſix Days, if the Buſineſs before 
theſe — Circuit Courts do ſo require. 
| At 


FA 
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At the Burgh of oO for tbe 


1 {Iwverneſi, "= 
Roe, 5 
Egin, ere 
IT J Caithneſs, lands RI Goring TE. 
| As Sutherland, | artries of Zetla * 
Cromerty, 
| and 
4 Nairn, 1 
ö 
At the Burgh of Air, for the 
f © Air,andJuriſditions within the ſame, 
1 hires of) and 
4 rgtoun, 1 
; gh of Dumfries, for t 
: And at the Burgh of Dumfries, for the 1 
j ; Dumfries Oand Stew. adult 
Shires of and cried and 
1 Nithſdale, ( Hirtcudbrigbt. 
S 3 | | The 
e | 
E. 
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The / cond Diſtrièt begins on | the 10. May, 
or, that being an unlawful Day, on the next 


lawful Day thereafter. And to continue at the 
aid reſpective Burghs, holding Courts for the 
Space of ſix Days, if the Buſineſs before theſe 


reſpective Circuit Courts do require ſo long a 
2 "TYRE: g 


At the Burgh of Aberdeen , for the 
Aberdeen, 


Shires of -Bamff and 


IJincardin. 
At the Burgh of Glaſgou, far the 


| 
| Lanerk, 
a Dumbartoun, 
2 , 
Shires of Bute and 


-| Renfrew. 
* 


Aud at the Burgh of Jeabengh for the 


| eee 
Shires of g Ber wich, £ and Bailiary of Law 


S2lkirk and acrdale. 


| Peebles, 
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CH 


1 


The third Diſtric commences on 1 20. 
5 Da of May, if the fame be lawful,” and 
il failing thereof, the next Jawful Day thereafter. 
2 And there to continue, at each of the ſaid 
_ Burghs, for their reſpeRive Diſtricts, holding 
e Courts for the Space of ſix Days, if the Aﬀairs 
a of the Circyit Courts do ſo require. 


— 


Wo the Burgh of Perth, for the 


< Perth, 
Shires of Forfar and 
Fife. 


And at the Burgh of Stirling, for the 
Stirling, 


Shires of Clackmanan and 
© Chinroſs. 


The Circuits continue at the ſaid reſpective 


nh Burghs, for the Space of fix Days, for each 
of the ſaid two Months, holding Courts, if 
8 4 | the 


1 4 9 * * - N 
c RO. 
r 
by wi tn gcc ee 
> 4 LY 2 r N * * EY 
» — 8 * 
Fa 


9 8 


CY T he Fm 7 Proctſ before 


the Buſineſs thereof do require  o, much 
Time. And ſo forth yearly, upon the aid 


Days of the ſaid Months, and at the ſaid 


Places, for the ſaid Bounds and Diſtricts, and 
for the ſaid Space and Number of Days ear. 
ty, mall Time coming. 


And all Dukes, Marquiſſes, Earls, Lords, 


Barons and other Free-holders, who hold 
Lands of the; Crown, are obliged to give 
Suit and Preſence at the ſaid Courts, upon 
the Days, and at the Places aforeſaid. And 
the Sheriffs and Free-holders, within the Shires 
of Inverneſs, Air and Dumfries are required 
to meet and receive the ſaid Juſtices, at their 
Entry into the ſaid Shires, upon the Days they 


ſnall get Advertiſement of from the ſaid Jodeds, | 


whereon they are to enter into the ſaid 
Shires, for holding Courts, and convoy them 
into the ſame, and accompany them during 
their Stay within the ſaid Shire, and ay and 
while they be received by the next Sheriff and 
his Deputes, into the next Shire; and fo re- 
ceived and conducted from Shire to Shire, 
by the reſpective Sheriffs thereof, according 
as they ſhall get Advertiſement 'of the par- 
ticular Daye, whereon the Judges are to pals 
from Shire to Shire, until they retum to Elin. 
n 
By an Act of Parliament of Great Britain, 
anno 2 0/4900 Ame reging 1710, the „ 
1 . 0 
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of Nablemen, Barons and Free-holders, in 
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thar Part of Great Britain called Scotland, up- 


on the Lords of Juſticiary in their Circuits, 


in the Manner the ſame was heretofore uſed, 
was become burthenſom and unneceſſury: 
© Therefore the Parliament enacted, That 


ce from and after the 1ſt, May 1710, 'no'Pur- 


e ſon whatſomeyer ſhall be obliged by him- 
0 ſelf, his Tenants or Servants, to attend 
the Lords of Juſticiary, either in going to, 
1 or coming from the reſpective Places, where 

* the Circuit Courts are held; Except the 
« Sheriffs, or his Deputes, or their Officers ; 
te and that no Sheriff by himſelf, or his De- 
« putes or Officers, be obliged to attend the 
“ Lords of Juſticiary, at any Time or Place, 
& out of the Bounds of the refpeRtive Coun. 
« ty whereof ſuch Perſon is Sheriff, except 
« at the Place, and during the Time, where 
the ſeveral Circuit Courts of the reſpetive 
« DPiſtricts ſhall be held.” 

« And that from and after the aid firſt Day 
of May, no Perſon whatſoever ſhall be obliged 


| 6c to attend at the Place, where the Circuit-Court 


« js held, during ſuch Time as the faid Court 
“ ſhall continue there; except ſuch Perſon or 
« Perſons, who ſhall be ſummoned upon any 
« grand or petty Juries, or who ſhall be ſum- 
c monedor bound to give Evidence in any Mat- 
66 ter or Cauſe before the ſaid Court, or who 

&« ſhall 
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23282 The firmof Proceſs before 
© ſhall be bound over to appear at ſuch Juſtice 
Court, or ſuch Perſon or Perſons as ſhall make 
. Preſentments, in order to Trials before the 
* cid: juſtices at their Circuits. Provided, that 
„ yben Preſentments are made by the Juſtices 
of the Peace at their Quarter-Seſſions, or at 
© the yearly Meetings in July and February, it 
e ſhall be lawful to the ſaid Juſtices, to depute 
„ one or more of their Number, to attend in 
4 Place of the Whole. 
That the Juſtices of the Peace in Scotland, 


t may do, uſe and exerce over all Perſons 
„ within their ſeveral Bounds, what ever doth 


44 appertain to the Office and Truſt ot a juſtice 
te ot Peace, by Vertue of the Laws and Acts of 
Parliament made in England before the Union. 
By Vertue of which Powers and Privileges 
6 — in them for the Purpoſes aforeſaid, they 

& have ſufficient Authority to receive Informa- 
ton concerning Crimes committed within the 
4 reſpective Counties, and to commit ſuch Of. 
* fenders, or take Soverty or Recognizance, and 
© to do other neceſſary Acts for the effectual 

* Profecution of the ſaid Crimes. In Conſe- 
ee nes whereof, the old Method of taking 
& up of Dittay and exhibiting Informations a- 

e -ainft Delinquents by the Streſs and Portcous 

© Roll, as the ſame was grievous, is became 

1 unneceſſary: Therefore it was Enacted, that 

8 En and after the ſirſt Day of May, One 
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| _ t thouſand ſeven hundred and ten, the faid 
Method of taking up of Dittay and exhibit- 
4 ing of Information by the Streſs and Porteous 
“Roll, is thereby totally diſcharged and aboliſh- 
ed to all Intents and Purpoſes whatſoever. 
„That Information, in order to making up | 
© of Dittays concerning Crimes to be tried in i 
_ © the faid Circuits in Scotland, from and after 
Le the ſaid firſt Day of May next, ſhall be by Pre- 
e ſentments to be made by the Juſtices of the 
Peace in their Quarter- Seſſions, or upon In- 
* formations to be taken by the Sheriffs, Stew- 
& arts, Bailies of Regalities or their Deputes, 
. Mag iſtrates of Burrows, or other inferior Fud- 
* yes and Magiſtrates within the Juriſdiction 
4 of the reſpective Circuits, concerning fuch 
Crimes as are to be tried before the Lords of 
4 ſuſticiary in their Circuits, in the Months of 
* July and February yearly, and the aid Juſtices 
© of the Peace, at leaſt two of them, are here. 
* by required and authorized to meet at the 
Head Burgh of the reſpective Shires, within 
** which they are Juſtices, and at the ordinary 
_ © Place and Hour of Meeting, upon the twenty 
te firſt Days of Juh and February yearly reſpec- 
< tively, being lawful Days, or the next lawful 
Pay thereafter, there to receive fuch Informa- 
tions as ſhall be offered, concerning Matters 
Criminal to be tried in the Circuits, and to re- 
e viſe ſuch Informations as have been taken be- 
: fore 
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284 The: Firm. of Proceſs before 
F forethe Time of the ſaid Mettings, by Two or 
1 more of the Juſtices of the Peace, other wiſe 
E than at their Quarter-Seſſions. And the ſaid 
F Sheriffs, Stewarts, Bailies of Regalities, and 
cc their Deputes, Magiſtrates of Burrows and o- 
ether inferior Judges and Magiſtrates reſpective, 
< hall meet upon the twenty ſecond Days of the 

« ſaĩd Months of July and February reſpectively 
& 'yearly, beinglawful Days, or on the next law- | 
e ful Day thereafter, at the ordinary Places and 
. Hour of their Meetings, there to receive ſuch 
Information as ſhall be offered concerning 
. Matters Criminal to be tried in the Circuits. 
And tlie ſaid Juſtices, Sheriffs, Stewarts, Bail- 
dc ſies of Regalities an their Deputes, Magiſ- 
ct trates of Burghs, and other inferior Judges and 
4 Magiſtrates, ate thereby required and autho- 

4c rized to make up particular Accounts of ſuch 
tc criminal Facts happening within their reſpec- 

cc tive Bounds, as are to be tried before the 
lc reſpective Circuits, containing the Names and 
„ Deſignations of the Offenders, the Facts com- 
Ke mitted, with the Circumſtances of Time and 
e place and others that may ſervetodiſcover the 
Truth; containing alſo the Names and Deſig- 
e nations of the Witneſſes, and Titles of ſuch 
«Writs as are to be made uſe of at the Trials.” 
Which Informations are hereby appointed 

to be ſigned By the ſaid Juſtices, or at leaſt 


two of them and their Clerk, or by the faid 
| Sherifts, 


+ 5 
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Sheriffs, Stewarts, Bailies of Regalities or their 
Deputes and Clerks, or by Magiſtrates of 
Burghs, or other inferior Judges or Magiſt- 
rates and their Clerks reſpectively; and being 
ſo ſigned, the reſpective Clerks, are alſo here- 
by required and authorized to tranſmnit the 
ſame, together with ſuch Writs or other Evi- 
dence or Proof, as are to be made uſe of in 
the Trials before the Judges, at the reſpective 
Courts, to the Lord Juſtice Clerk or his De- 


putes at Eainburgh, at leaft 40 Days before 
the holding of the reſpeRive Circuit 


that being given to her Majeſty Advocate, or 


ſuch as diſcharge that Truſt in Scotland, Libels 
and Indictments may be raiſed and cen 
againſt Parties, Aſſizers and Witneſſes, accord- 
ing to the former Laws and Cuſtoms. 
The Magiſtrates of ſuch Cities and Burghs, 
where the reſpective Circuit Courts are held, 
are obliged to attend the ſaid Lords of Jufti. 
ciary, during their Abode in their teſpe&ive 
Cities and Burghs, and muſt prepare conve- 
nient 'Benches and Places for the Juſtices of 
the Peace to fit on, and be preſent nat the 
ſaid Courts, who are declared to Have and en- 
joy the ſame Privileges in Court, as the Jufti- 
ces now enjoy in England. 
By the Act of the 10th of Oben A, 
Circuit Courts are appointed to be kept once 
in the Year, and that in the Months of April 


or 
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or May, at the ſeveral Places and in Manner 


and Form as by Law eſtabliſhed. And that 


in all Time coming, the Circuit Courts for- 


merly appointed to be keept in the Month of 
OAober yearly is to ceaſe, excepting only when 


it ſhall pleaſe her Majeſty or her Succeſſors, 


by a Proclamation to be iſſued in the Month 


of Fuly preceeding, to order the ſaid Circuit 
Courts for the October following, to be keept 
at all or any of the Places aboyementioned. 
The Juſtices of Peace, Sheriffs, Stewarts, 
Bailies of Regalities and Magiſtrates of 
Burghs, are upon the Twenty ſecond Day 
of February yearly, to meet and receive what 
criminal Informations are preſented and gi- 
ven into them. And in Obedience to . the. 
ſaid Act of Parliament, they are to tranſmit 
the ſaid Informations ſigned by them and 
their Clerk of Court, ina Letter to the Lord 
juſtice Clerk or his Deputes. And every She- 
riff, when he tranſmits his Information, muſt 
ſend up a Liſt of Forty five Perſons, one half 
landed, and the other unlanded Men, to paſs 
upon the Aſſize of the Pannels indicted before 
that Diſtrict, and out of the ſeveral Liſts ſent 
up, there is a Lift of Forty five Perſons made 
out and ſent with the Roll, but generally the 
Liſt of Aſſizers are made out of the Lifts 
where Prelentments are, and ſometimes the 
Liſts are divided equally, but this is at the 
65 | Direction 
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Direction of the Lord Juſtice Clerk, who af 
ter receiving the Letter, orders the Informa · 
tion to be inſert in a Book kept for that pur- 
poſe, and after they are written in the Boo 
they are immediately delivered to his Majeſ- 
ty's Advocate or his Deputes, in order to 
make up the Ind:&ments, And in Caſe any 
of the Informations ſhall be left out in the 
Roll, in that Caſe, the Advocate gives his 
Reaſon, and writes it in the Book, or on the 
Preſentment. And after the Indictments are 
made out, they are written in a Roll where 
the Names and Deſignations of the Criminals 
and Witneſſes are written' on the one Side 
and the Inditment on the other: And this 
is called the Porteous Roll, whereof the _ 
Tenor follows, The Title on the Head of 
the Roll is as follows, £34 | 
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2 Rat: of Delinquints within the. Shire of ——, 1% 


_ be tried by the Lords Commiſſioners of Ts 


within the Tolbooth - upon; the firlt of 


+ May, OT | 


Names of by Grin - 


t mals and their De. 
beni tons. j 


4 B. Merchant in— 
C. D. Merchant in — 


Names and Deſiguati- 
ons of the W neſſes.| 
R. F. Merchant in 
D. G. Merchant in — 
Er. 


A 


Aſter the Inditment is made out and 
ſigned in Form, the Advocate or his Depute 


Thdi Ament. 


You and each of you 


are indicted and accuſed 


at the Inſtance of D. F. 
his Majeſty's Advocate 
for his Hi ghneſs Intereſt, 
and at the. Inftance of —,' 
private Party concerned, 
as Guilty, Art and Fart of 


[the Crimes of —, in ſo 


far as. (Here take in the 
Indictment.) This Indi&- 
ment is ſigned by the Ad- 
vocate or his Depute, and 
he ſigns his Name to the 
Witneſſes on the other 
Side. The Form of ſuch 
Inditment is 
mentioned, 


gives 


before · 
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the « Circuit amm. - „ 
it into the Clerk ot Court to put a Precept 
thereto, which Precept is ſigned by the Clerk, 
by Order of the Lords, and directed to the 
Sheriff for executing the ſaid Porteus Roll- 
'The Tenor of which Precept is as follows, viz | 


Sheriff of the Sherifflom of , your 
Deputes and Officers whatſomever, ye ſhall 
in continent after Sight hereof, with all Dili- 
gence, lawfully ſummon, arreft and cauſe be 
arreſted, the hail Perſons Delinquents parti- 
cularly above named, dwelling within the 

Bounds of your reſpective Juriſdiction, per · 
ſonally, if they can be apprehended, and 
failzieing thereof, at their Dwelling-places 
and at the Market. Croſs of the Head ö | 
the Shire where they dwell; and arreſt 
theis Goods and Gear, and take Caution of 
them if need bees, that they ſhall compear 
before the Lords of his Majefty's Juſticiary, 
in a Circuit Court to be holden by them with · 
inthe Burgh of Inverneſs the firſt, ſecond and 
third Days of May next to come, in the Hour 
of Cauſe, with Continuation of Days, there 
to underly the Law, for the ſeveral Crimes 

mentioned in their reſpectiye Indictments; And f 
— that ye affix Copies as effeirs; And als that 
ye lawtully ſummon the hail Witneſſes above - 


named, to bear leil and foothfaſt witneſſing, 
in ſo far as they know 4 the ſaid Delinquents 


their 
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Their Gulltineſs of the Crimes 1 with 
fo many honeſt and famous Aſſizers, as dwell 
within your Juriſdiction, of the Number con- 
tained in the Lift of Aſſize, herewith delivered 
to you, to pals upon the ſaid Delinquents their 
Trial. All to compear Days and Place to the 
Effect foreſaid, every one of them under the 
Fain of One hundred Merks ; and that ye de- 
liver to every [Delinquent a juſt Copy of his 
Dittay, with a Lift of Witneſſes and hail 
Aſſizers that are to paſs upon their Trial. And 
alfo that ye, your Deputes and Officers be preſent 
at the ſaid Juſtice Court before the Dow ſit- 
ing-and Fencing thereof, bringing with you 
this Roll, with the Executions , Upon- arreſting 
of the ſaid Delinquents, and ſummoning Wit- 
neſſes and Aſſizers. The whilk to do commits 
to you conjunctly and ſeverally full Power, 
by this Precept, given by Warrant of the Lords 
Juſtice General, Juſtice Clerk and Commiſſion- 
ers of Tuſticiary, at Edinburgh, the Day 
of —— 17 — Years, under the Hand of 7. 


D. Clerk to the Tuſticiary Court. 
J. D. Clerk. | 


Aſter the Precept is written and f igned, 
the Clerk puts the Roll, with the Liſt of Aſſize, 
up in a Covert, ſeals and directs it thus. 
| To the Sheriff Principal of the Shire of Inver- 
. neſt, 
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. n/a and in his Abſence to his Deputes or Clerk 


of Court, for his Majeſty's fpecial Service; and 
hereafter delivers it to the Solicitor or his 
Depute to be ſent away. 

After the Rolls are all made out and ſent off; 
then the Judges, two and two, towards rhe lat- 
ter End of the Month of April, ſer out for their 


reſpective Diſtricts, the Juſtice General when he 


goes may go any Diftri& he pleaſes, and if by 

Reaſon of Sickneſs, two ſhall be reduced ts 
one: In that Caſe, 'tis declared; that one 
Lord ſhall be ſufficient to hold the Circuit 
alone, and the Judges, accompanied with ſome 
Friends and Servants, a Macer of Court and 
two Trumpets, proceed on their Journey till they 
come within the Bounds of the firſt Diſtrict, 
where the Sheriff of the County or his Depute, 
with his Officers, meet them and convey them 
into the Head Burgh of the Diſtrict, where the 


Court ſits, and alittle without the Town, the 


Magiſtrates, accompanied with ſeveral of the 
Burgeſſes, go out and meet them, and accompa- 
ny them into the Town; and ſo ſoon as the 
Lords enter the Town, the Macer of Court 
goes before them diſcovered and his Mace dif: 
played, and the Trumpeters. before them like- 
wiſe diſcovered, ſounding all the Way to the 

Apartment where the Judges lodge, and then 


alight and 1 hes 
: 8 Hit - 
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8 292 The Form of Proceſs before 
His Majeſty's 
bimſelt, gives a Deputation to three Advo- 
' Cates, for being his 
all Indictments, againſt the ſeveral Pannels 
indicted, before the ſeveral Juſtice Airs. 


If the Day following be the Sabbath. day, 


then the Judges prepare for, and go to the 


_ . Church in their Robs, attended by the Magi- 


ſtrates of the Place, with their Officers going 
before them, with their Halberts, diſcovered, 


in the firf Rank. The reſpective Sheriffs of 


the feveral Counties of the Diſtrict, in the 
ſerand Rank. The Trumpeters in their Coats, 


ſounding all the Way to the Church, in he 


third Rank. The Macer of Court in his 


Gown uncovered, diſplaying his Mace, in the 
faurth Rank. Then the Judges in their Robs, 


after them the Advocate Depute and Clerk 
of Court, in their Gowns, and after them, 
the Nobility and Gentry. And return the 
| fame Way, both Forenoon and Aſternoo 
The Evening the Judges come in, or the 
next Day before fitting of the Court, the ſe- 


veral Sheriff Deputes, wait upon the Clerk 


of Court, to give in their reſpective Rolls, 


with 'the Executions againſt Parties, Witneſ- : 
ſes and Aſſizers, which the Clerk receives 
from them. And in caſe of any Informality, 
the Sheriff Officer is to anſwer thereto: For 
which 


s Advocate, ift he goes not 


Deputes, for proſecuting 
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which Cauſe, the Sheriff Officers are like- 


wiſe to attend, as the Precept directs. And 


if any of the Pannels be under Caution, the 


Sheriff gives in their Bonds to the Clerk of 


Court, who, if they do not compear when 


called, are declared Fugitives, and their Bond 
forfeited. | 


The Day thereafter, at Nine of the Clock 


in the Morning, the Judges prepare for going 


to the Court Houſe, attended as before men- 
tioned. 


And after they are placed on the 


Bench, the Macer by Order of Court com- 


mands Silence; which being done, the Lords 
order the Clerk to fence the Gourt, which the 
Clerk pronounces to the Mager thus. 


I defend and forbid, in his Majeſty's Name 
and Authority, and in Name and Authority 
of the Right Honourable — and — Lords 
Commiſſioners of Juſticiary, Judges preſent, 
let none preſume, nor take upon Hand, to 
trouble or moleſt this Court, or ſpeak one for 
another, without Leave aſked and given, un- 


der ſuch Pains as they may incur by Law. 
GOD fave the King. 


After fencing the Court, his Majeſty's Ad- 
vocate Depute repreſents to the Tods es, That 
he having a Commiſſion from his Majeſty” 8 
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Advocate, for being his Depute, craves the 
fame may be- read, and ordered to be re. 
corded ; which being done, and he qualified 
in the Terms of Law, gives his Oath de _ 
li admimiſti atione officii. 
Thereafter the Clerk of Court repreſents to 
the Lords, That he having a . Commiſſion 
from the Clerk of Juſticiary, to act for him as 
his Depute, craves the ſame may be. read, 
and ordered to be recorded, and he qualified 
in the Terms of Law, and gives his Oath dt 
* admmſtratione officiii © | 
And bath their Commiſſions are regiftrat. 
ed in the Journal Book of Juſticiary. And 
the Clerk inſerts the Sederunt of the Judges 
preſent, after this Manner, viz. 
49898 7 
Curia itineris juſticiarii S. D. N. 8 
tenta in prætorio burgi de ———— 
die menſis Maij 17 — per ho- 
norabiles vir tt, —— 
commiſſionarios juftciari dict. G D. N. 
regis, 
| Curia Main- nt, 
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Thereafter his Maj jeſty's Advocate 8 
craves, That the 80 Sheriff Deputes may 
be called, which being done, and anſwering | 
is: their Names, they are marked preſent 

but 


| q 


thus. 
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but if any be abſent, they are unlawed in 100 
Merks, for not attending the Court. ; 

Then the Advocate Depute craves, That 
the. Liſt. of Aſſizers may be called, and 
the Abſents unlawed : Which being done, 
and the Abſents not appearing, after calling | 
them three times at the Bar, by the Macer of 
Court, and three times at the Door and Win- 
dows of the Court Houſe, by the Sheriff Of- 
ficers, are fined in 100 Merks each, for not 
compearing, to paſs upon the Aſſize of the 


ſeveral Pannels, indicted before this Juſtice: 
Air; and this u is recorded in the Book. 


Thereafter the Advocate: Depute craves, 
That the ſeveral Pannels and Witneſſes, con- 
tained in the Porteous Rolls, for the ſeveral 
Shires, may be called; which being done, 
and ſeveral of the Pannels and Witneſſes not 
anſwering, the Pannels are declared Fugj- 
tives, and the Witneſſes unlawed in 100 
Merks each. | 

But in caſe ot Compearance, then the Ad- 
vocate Depute goes on to the ſeveral Rolls 
by Degrees. And if any of the Pannels are 
in Priſon, they are ordinarily called firſt. 

The Priſoners being ſent for, and entring 
the Pannal, the Clerk writes in the Book 
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0 B. 87 indicted and accuſed, at the A 
ſtance of D. F. his Majefty* 8 Advocate, for 
his Highneſs Intereſt, for the Crime of Mur. 
der, committed by them in Manner mention - 
ed in their Indictment, contained in the Por- 
teous Roll for the Shire of —— 

Thereafter their Indictment is ordered to 
be. read, which being done, the Preſes asks 
them, What they have to ay to their In- 
dictment? If they all deny their being guil. 
ty of the Facts therein contained, or as it is 
libelled; then the Judges ask them, If they 
have any Lawyers to plead for chem ? And 
having none, the Judges appoint them Law. 
yers, and continue the Diet till next Sederunt : 
But if. they have, then the Pleading goes 
on; and the Clerk inſerts in the Bock thus. 


Purſ, uers. | Procurators in Defence, 
His Majeſty's Advo- | Mr. J. C. 


- cate Depute, Mr. R. D. Advocates, 
Mr, 7. M. Advocate. | 


The Lawyers debate the 883 of the 


Libel viva. voce, and their Pleading is mi- 
nuted 


by Fan oF 
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nuted by the Clerk in Court, and thereifies 
| Inſert in the Book. And after the Pleading.iv 
over, the Judges either continue to determine 
the Relevancy Sill next Kaerunt, or do it ifs - 
ſtantly, and appoint the next Kaurum for | 
adducing the Proof. 
Thereafter the Court again meeting ank 
the Cauſe being called, and the Priſomers ap- 
pearing at the Bar, the Interlocutor on the 
Relevancy being again read, and aſter read- 
ing, fifteen out of the forty five Aſſiers are 
choſen and ſworn, and the Probation adduced; 
and the Jury incloſes, and are ordained to re- 
turn their Verdi& next Day at Nine a Clock, 
each under. the Pain of 100 Merks. 
The next Day the Court -meets, and the 
Priſoners appearing at the Bar, the fifteen Af 
ſizers are called, and anſwering to their Names; 
the Chancellor of the Aſize, when called, 
gives in the Verdict. After it is opened and 
read by the Lords, it is given to the Clerk 
to record; and after recording and reading it 
to the Pannels, it is ſealed, by the Chancellor 
or Clerk's Seal, never to be opened without 
a Quorum of the Lords. Thereaſter the Lords 
pronounce Sentence. 
And in caſe at any of the Diftris, the 
Lords are ſtraitned of Time, ſo that they can- 
not overtake their Affairs, they may, if they 
think 


4 208 The ſow „ be New Slab before 


. think proper, continue ſome of the Cauſes till 
the next-Juſtice Air, and ordain the Pannels to 

find Caution for their Appearance; and re- 

mit others. to the Court of Juſticiary at Zain- 
bub. If the Crime be bailable, ordain 
them to find Caution for their Appearance 
at a certain Day; if not bailable, Warrant 
is granted for tranſporting the Criminals ac. 
cordin SV. 

And in all the Crimes before mentioned, 2s. 
they are in their Nature the more hainous, 
the Puniſhment is made the more examplary, 
ſuch as their Heads, Hands and Limbs put on. 
publick Places, on Spears, .and their Bodies 
hung in Chains, &:, And if the Crime be 
Treaſon, to be drawn and quartered, 
Whatever Pannels are declared Fugitives, 
Witneſſes, Aſfizers or Pannels fined, or the 
Pannels Goods declared to be Eſcheat, at any 
of the Circuits, the Clerk gives them up on 
Oath to the Court of Exchequer, in a Liſt 
ſubſcribed by him, after the Circuits are over. 

After the Porteous Rolls are all ended, the 
Judg es order the reſpective Sheriffs to be called, | 


* and put in the Pannal, and a Proclamation 


in Court is made, That if any Perſon, or Per- 
ſons have any Information of Crimes, againſt 
the Sheriffs preſent, let them compear, and 


| chayk ſhall be heard. And if apy Informa- 
tion 


22 


that the Act of Parliament, Wilkam and Ma. 
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tion be given in, and found relevant and pro- 
ven againſt them, they are immediately put 


to an Aſſize, and . accordingly. 


In the Trials of Women for b 
their Children, it has been obſerved by the 
Lords of Juſticiary in their ſeveral Circuits, 


ry, Parliament 1, Sef. 2, AF 21. Anent mur- 
dering of Children, was ſeldom or never read 
in Pariſh Churches; by which Neglect, there 
were frequent Murders committed, by Mo- 
thers upon their Children, and thereby became 
obnoxious to the Law, in not revealing their 
being with Child, and calling for, and mak - 


ing ufe of Help and Affiſtance in the Birth. 


And their Lordſhips have ſeveral Times re- 
commended to all inferior Judges, Magi- 
ſtrates, Miniſters and others, to ſee the faid 
Act of Parliament duly read and proclaimed, 


through the ſeveral Pariſh Churches in the 


reſpective Circuits; i whereof the Tenor tol- 


lows. 


A? * Murdering of Children. 


HE King and Queen's Majeſties con- 
ſidering, the frequent Murders that 
have or may be committed upon innocent 


ta. 
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Infants, whoſe: Mothers do conceal their be- 


with Child, and do not call for neceſſary 

; + fn in the Birth, whereby the new 
bor Child may. be eaſily ſtiffled ; or being 
in the Condition it comes to the 


IJ World it muſt quickly periſh. For prevent- 


ing whereof, their Majeſties, with Advice 


. aud Conſent of the Eſtates of Parliament, do 


ſtatute, enact and declare, That if any Wo- 
man ſhall conceal her being with Child, dur- 
ing the whole Space, and ſhall not call for, 
and make uſe of Help and Aſſiſtance in the 
Birth, the Child being und dead or ami | 
the Mother ſhall be holden and reputed the 
Murderer of her own Child: And ordain 
all Criminal Judges to ſuſtain ſuch Proceſs, 
and the Libel being remitted to the Know- 

' ledge of an Inqueſt, it ſhall be ſufficient 
Ground for them to return their Verdict, find- 
ing the Libel proven, and the Mother guilty 
of Murder, tho' there be no Appearance of 
Wound or Bruiſe upon the Body of a Child. 

And ordain this Act to be printed and pub- 
liched, at the Market Croſſes of the Head 
Burghs of the ſeveral Shires, and to be read 
in all the Pariſh Churches, by the Reader of 
the Pariſh, | 


And 
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And before the Juſtice Air is ended, the 


in Execution againſt all Delinquents; and 
that they take Care of the high Ways, 
Aſter all is ended, the Lords order the 


Clerk to declare the Juſtice Air ended; which 


the Clerk pronounces -to the Macer thus. 
4 


The Lords Commiſſioners of Juſticiary, 


Air in this Place to be ended. 
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Lords make a Speech to the inferior Judges, 
That they be faithful, in putting the Laws 


| and I, in their Name, declare the Juſtice | 
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Page 10. Line 15. Laſphemy, read, Blaſ- 
phemy. F. 32. L. 16. continent, r. incon- 
tinent. P. 56. betwixt L. 24. and L. 25. add 
SECT. VI. P. 68. L. 17. without, . 
with. P. 69. L. 1. A, r. And. F. 79. L. 
12. to, r. or an. P. 171, L. 19. with, r. with- 
out. F. 201. L. 9. Boodwet, 7. Blood wet. 
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